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Note — The references **G. S." are to the sections of the General Statutes of 
the State of Colorado, compilation of 1883. 

The case of the Highland Ditch Company vs. Mumford, 5 Colo , 325, adopts 
the rule as to what constitutes "diligence," laid down in Ophir Silver Mining 
Company vs. Carpenter, 4 Nev., 534, cited on pp. 25,29 of this work, at which 
points a reference to this case should be made. 

The case of Lux vs. Haggin, just decided in the Supreme Court of California, 
10 Pacific Rep., 674-784, contains (pp. 729, 730) an interesting review of the Colo- 
rado cases on the subject of priority by appropriation. 

On page 30, for 43 Colo, read 43 Cal. 
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INTRODUCTORY — WATER RIGHTS AT COMMON LAW. 

The importance of the interests now depending 
upon the proper understanding and enforcing of the 
law of water for irrigation in this State, and the lack 
of any publication hitherto upon this subject, has 
induced the belief that a concise statement of the 
development and present status of this branch of our 
law will be acceptable, not only to the legal profession, 
but also to that large and constantly increasing class 
of our citizens who are primarily interested in the 
subject. It is therefore hoped that this work will 
prove useful as a presentation, in a clear and systematic 
form, of the more important features, at least, of a 
branch of our law hitherto accessible only in a tangled 
and confused array of constitutional and statutory 
provisions and court decisions, and thus subserve the 
agricultural interests of our State, as the various 
similar publications on our mining law have the inter- 
ests of that other of our great local industries. 

The law defining water rights in natural lakes and 
streams has always been an interesting study in those 
countries which draw their common (or non-statutory) 
law from the English fountain-head ; but it is of especial 
importance in this State, where the dryness of the 
climate and the porous nature of the soil combine to 
make necessary an artificial substitute for the rain-fall 
of other localities. The English common law has 
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always been the general rule of guidance in the courts 
of this country, in so far as it is of a general nature 
and applicable to our institutions, and to the local 
requirements of the particular community, except 
where modified or repealed by legislative enactment, 
and this principle was incorporated in terms into our 
laws by the Legislature of 1861. (G. S. 197.) - 

At common law only those who held lands border- 
ing on the natural stream or lake had the right to the 
use of the water, and they only to the extent of a 
reasonable use for their necessary purposes ; and if 
they diverted the water they were obliged to return it 
to the stream, practically unimpaired in quantity and 
quality before it left their lands. 

Judge Story, in a well-considered case in 4 Mason, 
397, said : " Of a thing common by nature there may 
be appropriation by general consent or grant. Mere 
priority of appropriation of running water, without 
such consent or grant, confers no exclusive right. 
Our law assures to the riparian proprietor the right to 
use in common, as an incident to the land; and 
whoever seeks to found an exclusive use, must estab- 
lish a rightful appropriation in some manner known 
and admitted by the law. Now, this may be by a 
grant from all the proprietors, or by a long exclusive 
enjoyment without interruption, which affords a just 
presumption of right." 

The use of water for irrigation under this state of 
the law was of course impossible. In the case of 
Evans vs. Merriweather, 3 Scammon (111.) 496, the 
question of the use of water for irrigation is somewhat 
considered. Man's wants in regard to water are 
classed as natural and artificial. "Natural are such as 
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are absolutely necessary to be supplied in order to his 
existence. Artificial, such only as, by supplying them, 
his comfort and prosperity are increased. In countries 
dififerently situated from ours (Illinois) with a hot 
and arid climate, water is doubtless indispensable to 
the cultivation of the soil, and in them water for irri- 
gation would be a natural want" (and therefore one 
for which the riparian proprietor would be justified in 
consuming it). " Here it might increase the products 
of the soil, but is by no means essential, and cannot 
therefore be considered a natural want. So of manu- 
factures." Hence, "when the stream does not supply 
water more than sufficient to answer the natural wants 
of the different proprietors living on' it, none of the 
proprietors can use the water for either irrigation or 
manufactures." 

In this connection, see also "Angell on Water- 
courses," sees. 120-129. 



CHAPTER 11. 



THE DEVELOPMENT OF THE WESTERN THEORY. 

In the states and territories of the arid regions, 
however, the necessities of the mining and agricultural 
interests made the common law theory of the law of 
water wholly inapplicable to the needs and require- 
ments of those communities, and from the very first 
encroachments were made upon it, both by courts and 
law-makers, until we may now say that, in Colorado 
at least, little trace of it remains. 

Of this legislation, Mr. Pomeroy says, that it has 
"wholly abandoned and abrogated all the common-law 
doctrines regarding private property in streams and 
lakes and concerning the * riparian rights' of 'riparian 
proprietors.' The statutes in express terms apply to 
all streams, as well those running through public 
lands as those bordered by the lands of private owners. 
No exception from their operation is made in favor of 
persons owning lands on the banks of a stream. 
Under these statues no proprietor derives any legal 
benefit or advantage from the fact that his land is 
immediately adjacent to a stream. Unless he has 
made an actual appropriation and diversion of its water 
for the use of his own land, he is liable to have, per- 
haps, the entire stream appropriated and diverted away 
for the benefit of a proprietor whose land is situated 
at any distance from the stream." . 

Pomeroy's "Riparian Rights," 2 West Coast 
Rep., 594. 

(8) 
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The foundations of the doctrines as to the rights 
in water gained by priority of appropriation, contrary 
to the rights of riparian owners at common law, were 
laid in the necessities of the placer-miners on the 
public domain. The public lands and streams were 
alike the property of the United States Government, 
and in the absence of a grant or license from the gov- 
ernment, neither could be held by any person to the 
exclusion of another, except by some recognized 
"custom** or local usage. At an early date, however, 
the custom was established that priority of possession 
gave priority of right, both of land and water, as long 
as claimant made continuous use of the same for some 
beneficial purpose; and this custom the state and 
territorial courts at an early date recognized as giving 
a valid right to the appropriator for any beneficial use 
as against every one else but the United States. 

Schilling et al, vs. Rominger, 4 Colo., 100. 

Lobdell vs. Simpson, 2 Nev., 274. 

Bear River Co. vs. N. Y. Min. Co., 8 Cal., 327. 

The United States statutes, which recognize the 
various inchoate rights in land, under the various 
forms of mining locations, preemption claims, etc., 
were passed at an early date, and are familiar to all. 
In July, 1866, Congress passed an act expressly 
recognizing the right of preemption of water in the 
natural streams and lakes of the public domain. 

U. S. B67. Stat,, 2339. Vested rights— Bight of way.] 

Whenever, by priority of possession, rights to the use of 
water for mining, agricultural, manufacturing or other purposes, 
have vested and accrued, and the same are recognized and 
acknowledged by the local customs, laws and decisions of the 
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courts, the possessors and owners of said vested rights shall 
be maintained and protected in the same, and the right of way 
for the construction of ditches and canals for the purposes 
herein specified is acknowledged and confirmed. 

In 1 870 Congress further enacted : 
U. S. Hev. Stat., 2340, ]fatentSy subject to vested rights.] 

All patents --granted, or pre-emptions or homesteads 
allowed, shall be subject to any vested and accrued water 
rights, or rights to ditches and reservoirs used in connection 
with such water-rights, as may have been acquired under or 
recognized by the preceding section. 

These acts have been held to be but the legislative 
recognition of a pre-existing right, and not the grant- 
ing of a new right dating from the passage of the law, 
the formulating of a rule of construction which the 
courts would have applied without the . passage of 
these laws. 

Broder vs. Natoma Water Co., 1 1 Otto (U. S.) 
274. 

Osgood 2^5. Eldorado Water Co., 56 Cal, 571. 

Coffin vs. Left-Hand Ditch Co., 6 Colo., 446. 

It will be noted, however, that these statutes apply- 
only to streams lying wholly within the public 
domain; also, that they do not provide, as in the case 
of pre-emption of lands, how these rights in water 
shall be defined and secured. These matters are left 
wholly to the courts and legislatures of each com- 
munity to determine in its own way ; and the statutes 
cited operate, in this regard, merely as a relinquish- 
ment by the general government of rights which it 
might claim as lord of the public domain. 

A full and able discussion of the development of 
the western law of water-rights generally may be found 
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in the Montana case of Atchinson vs, Peterson, 20 
Wallace (U. S.), 507. 

In this State the courts have from the first denied 
the existence of any private property in water, or the 
flow thereof, in riparian owners as such. In the case 
of Schilling et al. vs, Rominger, 4 Colo., 100, which 
was the first case in which our Supreme Court passed 
on this point, and in which the right accrued prior 
to the adoption of our State Constitution, the court 
held : " That the first appropriator of the water of a 
natural stream has a prior right, to the extent of his 
appropriation, is a doctrine that we must hold applica- 
ble in all cases respecting the diversion of water for 
the purpose of irrigation;" and they place their 
ruling on the grounds that, "in a country with a 
climate like ours, the right arises ex necessitate rei;'' 
and hence the statute may be regarded as declaratory 
merely of the law of necessity in this respect, and as 
regulating the right thus acquired. Further, the U. 
S. statutes, just cited, were considered by our Supreme 
Court in this connection ; and in regard to this, it was 
held in the case of Coffin vs. Left-Hand Ditch Co., 6 
Colo., 447, that " the right to water in this country by 
priority of appropriation thereof ... -is entitled to 
protection as well after patent to a third party of the 
land over which the natural stream flows, as when 
such land is part of the public domain; and it is 
immaterial whether or not it is mentioned in. the patent 
and expressly excluded from the grant." 

As will be seen, both at the adoption of our State 
Constitution in 1876, and by various statutes, mostly 
passed since that date, an attempt has been made to 
form a code of laws that will cover all questions that 
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may arise- in regard to water-rights. Voluminous as 
these statutes are, they fail, as such attempts always 
do, in establishing anything like a complete system ; 
and, as we shall see, for the settlement of many points 
resort will always have to be made by contesting 
claimants to the courts, and by the courts to the 
decisions of the older communities, like California 
and Nevada, in so far as the cases decided in those 
States may throw light on the question raised. 



CHAPTER III. 



PRIORITIES AND RIGHTS THEREUNDER. 

Constitution of Colorado, Art. XVI. 

Sec. 5. Water Public Property.] 

The water of every natural stream not heretofore appro- 
priated, within the State of Colorado, is hereby declared to 
be the property of the public, and is dedicated lo the use of 
the people of the State, subject to appropriation as hereinafter 
provided. 

Sec. 6. Diverting Unappropriated Water— Priority.] 

The right to divert unappropriated waters of every nat- 
ural stream for beneficial uses shall never be denied. Priority 
of appropriation shall give the better right, as between those 
using the water for the same purpose ; but when the waters 
of any natural stream are not sufficient for the service of all 
those desiring the use of the same, those using the water for 
domestic purposes shall have the preference over those claim- 
ing for any other purpose, and tliose using the water for 
agricultural purposes shall have the preference over those 
using the same for manufacturing purposes. 

Section 5 and the first four lines of Section 6, above 
cited, are merely the enactment of what had been 
held to be the law prior to the adoption of the Consti- 
tution. 

Schilling et al. vs. Rominger, 4 Colo., 100. 

Coffin et al. vs. Left-Hand Ditch Co., 6 Id., 447. 
Thomas vs. Guiraud et al., 6 Id., 530. 

In the case of Coffin et al. the court said: **We 
conclude, then, that the common law doctrine, giving 

the riparian owner a right to the flow of the water in 

(13) 
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its natural channel upon and over his lands, even 
though he makes no beneficial use thereof, is inappli- 
cable to Colorado. Imperative necessity, unknown to 
the country which gave it birth, compels the recogni- 
tion of another doctrine in conflict therewith, and we 
hold, that in the absence of express statutes to the con- 
trary, the first appropriator of water from a natural 
stream for a beneficial purpose, has, with the quali- 
fications contained in the constitution, a prior right 
thereto, to the extefit of the appropriation." 

The "qualifications" referred to are the provisions 
for preferences, when the supply of water is insufficient 
for all, as provided in section 6 above. 

To constitute a "natural stream," it must appear 
that the water usually flows therein in a certain direc- 
tion, and by a regular channel with banks or sides. It 
need not be shown to flow continually, and it may at 
times be dry; but it must have a well-defined and 
substantial existence. 

Barnes vs, Sabron, lo Nev., 217. 

Where underground Currents of water, flowing in 

well-defined channels, are shown to exist, the rules of 

law which govern the use of similar streams flowing 

upon the surface of the earth are applicable to them. 

Hanson vs, McCrue, 42 Cal., 303. 

&. S. 1711— Owners of Lax^ on Streams Entitled to Use of Water.] 

All persons who claim, own or hold a possessory right or 
title to any land or parcel of land lying within the boundary of 
the State of Colorado, as defined in the Constitution of said 
State, when those claims are on the bank, margin or neighbor- 
hood of any stream of water, creek or river, shall be entitled 
to the use of the water of said stream, creek or river, for the 
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purpose of irrigation and making said claims available to the 
full extent of the soil, for agricultural purposes. [Sec. i, p. 
67, acts 1861 — Sec. i, p. 363, R. S.— Sec. 1372 (i), p. 515, G. L. 

In connection with the above, the court, in the 
case of Coffin etal, vs. Left Hand Ditch Co., 6 Colo., 
447, after citing from the opinion in the case of Schilling 
vs. Rominger, 4 Colo., 103, the doctrine of priority by 
appropriation, proceed to say : " The Territorial legis- 
lature in 1864 expressly recognizes the doctrine. It 
says: 'Nor shall the water of any stream be diverted 
from its original channel to the detriment of any 
miner, mill-men or others along the line of said 
stream, who may have a priority of rights, and there 
shall be at all times left sufficient water in said stream 
for the use of miners and agriculturalists along said 
stream.' (Session laws of 1864, p. 58, §32.) The 
priority of right mentioned in this section is acquired 
by priority of appropriation, and the provision declares 
that the appropriations of water shall be subordinate 
to the use thereof by prior appropriations. This 
provision remained in force until the adoption of 
the constitution; it was repealed in 1868, 6ut the 
repealing act re enacted it verbatim^ (R. S., 1868, p. 
126, §32.) This clause was part of the "Corporations" 
act, and now stands in a broader form in G. S. 309. 
(See Ch. XVI.) 

a. S. 1729-Vested Bights of Mill and Sitch Owners.] 

Nothing in this chapter contained shall be so construed as 
to impair the prior vested rights of any mill or ditch owner or 
other person to use the water of any such water course. [Sec. 
1379 (8j, p. 516, G.L.— Sec. 8, p. 364, R. S.— Same in substance 
as sec. 10, p. 69, acts 1861. 
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A prior appropriator of water on Government land 
has the prior right to its use, to the extent, in amount 
and time, of his first appropriation, and possibly to 
the extent to which he was at that time preparing to 
appropriate it. 

Lehi Irr. Co, vs. Moyle et a/., g West Coast 
Rep. (Utah), 798. 

As to the location of the lands for the irrigation of 
which priority of right may be secured in the waters 
of a. stream, the statutes just cited would seem to 
indicate that such priority could not be obtained by a 
settler in one valley to the use of the water of a stream 
in another valley; but the Supreme Court passed upon 
this very point, and held, that "the loa/s (or place) of 
application does not in any way effect the doctrine ; 
and that a prior appropriator of water is entitled to it 
as against a subsequent settler upon the stream from 
which it is taken, although he carries it over an inter- 
vening divide, and uses it to cultivate lands adjacent 
to another stream/* 

Coffin vs. Left Hand Ditch Co., 6 Colo., 442. 

Thomas vs. Guiraud et a/., Id., 530. 

As an incident to a priority, one has the right to 
enter the bed of a stream above his ditch and remove 
obstructions that may be so interfering with the course 
of the current as to prevent the water from entering 
his ditch, and may acquire an easement for this pur- 
pose in the adjoining lands; but the right thus acquired 
must be held to the narrowest limits compatible with 
the right to the use of the water. 

Crisman vs, Heiderer, 5 Colo., 589. 
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We may then say in general that any one who has 
acquired a right to the use of the water of a given 
stream, has the legal right to insist that it may flow 
down to his headgate unimpaired in quantity and in 
quality by the acts of any one not prior to himself in 
time, — to such flow as will give him his full rights as 
existing at the time of any such subsequent appro- 
priation. 

Bear River Co. vs, N. Y. Min. Co., 8 Cal., 327. 

Mokelumne Hill Co. vs, Woodbury, 10 Id., 
185. 

The fact that the use of water for mining greatly 
deteriorates it for irrigation has long attracted the 
attention of farmers in this State. In Hill vs, §mith, 
27 Cal., 476, it was held that in controversies of this 
nature, the question to be determined is, has the use 
and enjoyment of the water, for the purposes for 
which the first appropriator claims it, been im- 
paired? If so, he has his remedy. The liability of 
persons so impairing the water is in no manner 
dependent on the question of negligence or want of 
skill. The reasons which in this regard underlie the 
common law rules, and the rules themselves, are still 
in force. 

The following act was passed by the Legislature of 
1885, looking to the securing of data on the question 
of the defiling of the streams by miners and others : 

Sec. 1. Fnrifieation of Water— Commission. 

By and with the consent of the Senate, the Governor shall 
appoint a Commission, consisting of two persons, as follows : 
One person engaged in farming in this State where irrigation is 
practiced, and one person engaged in mining in the State. 
Such Commission shall make practical and scientific tests and 
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experiments in attempting to settle and purify the water after 
being used by stamp mills and smelters, and shall report the 
results of such tests and experiments to the next General 
Assembly of this State ; Provided^ All scientific and chemical 
tests shall be made by the employes of the State School of 
Mines, without any expense to the State; Provided further. 
That the Commissioners shall receive no compensation, other 
than their actual expenses, which shall in no event exceed the 
sum appropriated by this act. 

Sec. 2. The sum of six hundred dollars, or so much 
thereof as may be necesisary, is hereby appropriated to defray 
the expenses incurred in carrying out the provisions of this 
act. [Session Laws, 1885, p. 260. 

Injunction will lie to restrain the continuous 
wrongful diversion of water, at the instance of a prior 
appropriation thereof, though no actual damage is 
averred or proved, to prevent the wrongful act from 
ripening into a right. 

Moore vs. Clear Lake Water Works, 8 West 
Coast Rep. (Cal.) 322. 

A mere temporary or trivial irregularity in the 
flow of the water, such as does not cause actual injury 
to the prior appropriator below, will not be actionable ; 
but if a sensible or positive injury be caused, such as 
would diminish the value of the water right, an action 
will lie, not only to recover damages, but to enjoin the 
further commission of the wrong. 

Phoenix W. Co. vs, Fletcher, 23 Cal., 482. 

Natoma W. Co. vs. McCoy, Id., 491. • 

A prior appropriator cannot object to the use by 
others of the water running in the stream when he is 
not using it; and one may divert the water above a 
prior appropriator and use it in passing, provided he 
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does not interfere with the enjoyment of the priority. 
Larimer Co. Res, Co. vs. People, 9 West Coast 
Rep., (Colo.) 527. 

If the first appropriator takes only a part of the 
quantity flowing in the stream, another may afterwards 
appropriate the remainder; and if the first appropri- 
ates the water only during certain days of the week, 
another may afterwards acquire an appropriation for 
the remaining days. 

Smith vs. O'Hara, 43 Cal., 371. 

Procter vs. Jennings, 6 Nev., 83. 

The subject of priorities becomes important only 
when there is not water enough in the stream in 
question to supplly the needs of all who desire to use 
therefrom. In the case of the smaller streams of the 

\ State, the capacity of which is easily ascertained, these 

questions have been for the most part already settled. 
As regards the larger creeks and rivers, however, from 
which many smaller ditches were taken out at an early 
date, and from which larger ditches have more recently 
been taken, it is easy to see that when the number of 
settlers under these latter require them to run their 
full capacity, the question of priorities, especially in 
a season of unusual drouth, may at once assume great 
importance. In any case it is of the greatest impor- 
tance for those claiming water from any stream to see 

. to it that their rights are properly established, in order 

that they may not find themselves some day suddenly 
left literally "high and dry." 
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PRIORITY — HOW SECURED. 

Q. S. 1720. New Ditches— Sworn statement must be filed— Contents 
-Map.] 

Every person, association or corporation hereafter con- 
structing or enlarging any ditch, canal or feeder for any reser- 
voir, for irrigation, and taking water directly from any natural 
stream, and of a carrying capacity of one cubic foot per second 
of time, as so constructed or enlarged, shall within ninety days 
after the commencement of such construction or enlargement, 
file and cause to be recorded in the office of the County Clerk 
of the County in which such ditch, canal or feeder may be 
situated, or if such canal, ditch or feeder be situated in 
any water district, in the office of the County Clerk of 
such [each] County in which such water district may extend, 
a sworn statement in writing, showing the name of such ditch, 
canal, or of the reservoir supplied by such feeder, the point at 
which the head-gate thereof is situated (if it be a new construc- 
tion), the size of the ditch, canal or feeder, in width and depth, 
and the carrying capacity thereof in cubic feet per second, the 
description of the line thereof, and the time when the work was 
commenced, and the name or names of the owner or owners 
thereof, together with a map showing the route thereof, the 
legal sub-divisions of the land, if on surveyed lands, with 
proper corners and distances, and in case of an enlargement, 
the depth and width, also the carrying capacity of the ditch 
enlarged, with the width and depth of the ditch, canal or feeder 
as enlarged, and the increased carrying capacity of the same 
thereby occasioned, and the time when such enlargement was 
commenced, and no priority of right for any purpose shall 
attach to any such construction or enlargement until record is 
made. [Sec. 2, p. 162, acts 1881.] 

(20) 



) 



PRIORITY — HOW SECURED. 21 

0. S. 1721. Only Irrigation Ditches referred to in the last ab07e 
section.] 

This act shall apply to and effect only ditches, canals or 
feeders used for carrying water for the purpose of irrigation, 
and for no other purpose whatever. [Sec. 3, p. 162, acts 1881.] 

The requirements in case of an enlargement seem 
to presume that the requirements of a new construction 
have been complied with. If not, they should also be 
included in the statement for an enlargement. 

"*Form of Statement under G. S. 1720. 

The undersigned, proprietors of the . . . ditch or canal, 
in compliance with Section 1720 of the General Statutes of the 
State of Colorado, and for the purpose of securing to them- 
selves the benefit of said section, hereby make the following 
statement for filing and record : 

1. The name of our ditch or canal is the . . . ditch. 

2. The head-gate of said ditch is situated on the . . . 
bank of {name of stream) in . . . County, Colorado, at a 
point {locate by reference to some well-defined landmark,) 

3. The size of said ditch is ... feet in width on the 
bottom, and . . . feet in width at high-water mark, and . . . 
feet in depth. 

4. The carrying capacity of said ditch is . . . cubic feet 
of water per second of time. 

5. The line of said ditch begins at the point above named 
as the location of the head-gate, and runs thence {describe the 
line) as will appear from the map of the said ditch annexed 
hereto, and made a part of this statement. 

6. The work of construction of said ditch was begun on 
the . . . day of . . . , 18 . . 

7. The names of the owners of said ditch are 

Witness our hands and seals this .... day of 

A. D. 18 . . . 

[seal] 

[seal] 

9 
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STATE OF COLORADO, \ ^^ 
County, ^ 



being first duly sworn on oath, says that 

he is one of the persons named as owners in the above- state- 
ment ; that he has read said statement, and that the same is 
true of his own knowledge. 



Subscribed and sworn to before me ^ 
this . . . day of . . . , A. D. i8 . . j 

In case of an enlargement^ put that word in place 
of ^'construction'' in paragraph i; and in place of 3, 4, 
and 6, as above, put : 

3. The original size of said ditch or canal is . . . feet in 
width on the bottom, and . . . feet in width at high water mark 
on the same, and . . . feet in depth ; and the size thereof, as 
enlarged, . . . feet in width on the bottom, and . . . feet in 
width at high-water mark on the same, and . . . feet in depth. 

4. The original carrying capacity of said ditch or canal is 
. . . cubic feet of water per second of time, and the increased 

capacity thereof occasioned by such enlargement is . . . cubic 
feet of water per second of time. 

6. The work on the enlargement of said ditch was begun 
on the . . . day of . . . , A. D. 18 . . . 

It would seem that, under G. S. 1720, the date of 
the bep^inning of survey for the line of the ditch may 
be taken as the time of beginning work. In Parke z'j. 
Kilham, 8 Cal., yj, held, the line upon which a ditch is 
actually intended to be dug should be run within a 
reasonable time after the line of preliminary survey 
has been run, in order to make the right of the ditch- 
owners date back to the survey. What is a reasonable 
time must depend upon the circumstances of the case. 

An allegation that a ditch carries a certain number 
of cubic feet of water, and that the flow is a given rate 
per second, without stating the duration of time within 
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which the named quantity of water passes, is not an 
allegation of the capacity of such ditch. 

Moore vs. Clear Lake Water Works, 5 West 
Coast Rep. (Cal), 177. 

The carrying capacity of a ditch is to be measured 
by its capacity at the smallest point ; but if the 
general size and capacity of the ditch indicate that 
more water is to be used than is turned into it at first, 
a reasonable time is to be allowed to remove obstruc- 
tions or change the grade, in order that the ditch may 
be filled to its proper capacity. 

Ophir S. M. Co. vs. Carpenter, 6 Nev. 393. 

White vs. Todd's Water Co., 8 Cal., 443. 

This act (G. S. 1720) merely adds to the general 
requirements necessary in order to secure a priority 
of appropriation on the part of ditch and reservoir 
owners. There must in all cases.be a successful appli- 
cation to the beneficial use designed within a reasonable 
time from the commencement of the work, and the use 
of due diligence to this end. 

Thomas vs. Guiraud, 6 Colo., 530. 

Sieber et al. vs. Frink et al., 7 Id., 153. 

Larimer Co. Res. Co. vs. People, 9 West Coast 
Rep. (Colo.), 527. 

Weaver vs. Eureka Lake Co., 15 Cal., 271. 

Kimball vs. Gearhart, 12 Cal., 27. 

There must also be a present bona fide design 
or intention of applying the water to some immediate 
useful or beneficial purpose, or a present bona fide 
contemplation of such a future application; otherwise 
no priority can be acquired, no matter how elaborate 
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and complete the structures built by the would-be 
appropriator. An attempted appropriation for merely 
speculative purposes avails nothing. 

Colo. Const. Art. XVI., sec. 6. 

Dick vs, Caldwell, 14 Nev., 167. 

Weaver vs. Eureka Lake Co., 15 Cal., 271. 

Sieber et al, vs, Frink et al,, 7 Colo., 148. 

• 

An appropriator who duly gives notice, and while 
prosecuting the work with diligence, gives a second 
notice for the same water, does not thereby abandon 
his first claim or lose any of his rights thereunder. 

Osgood vs. El Dorado Water Co., 56 Cal. 571. 

If the capacity of an appropriator's ditch is greater 
than is necessary to irrigate his farming land, he must 
be restricted to the quantity actually needed for the 
beneficial uses to which he puts it; but if the water is 
diverted with due diligence for the purpose of irriga- 
tion, the rights of the appropriator are not necessarily 
limited to the amount of water actually used during 
the first or second year of the appropriator, or regu- 
lated by the number of acres then cultivated ; but the 
object in view at the time the water was first appro- 
priated, is to be considered in connection with the 
appropriation actually made. 

Barnes vs, Sabron, 10 Nev., 217. 

White vs. Todd's Valley Co., 8 Cal., 443. 

In Dick vs. Caldwell, 14 Nev., 167, appellant 
claimed "207 inches" of water, on the ground that he 
had diverted that amount for six years. The trial 
court awarded him a much less amount ; to-wit : " the 
first right to water from the stream in question for the 
irrigation of fifty-seven acres of grain and vegetables, 
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and ten acres of grass." The appelLte court held: 
*' It is plain that he was entitled to no more, because 
during that whole period he did not cultivate or irri- 
gate but that number of acres, and he could not have 
used beneficially any more water than was necessary 
to irrigate the same. He did not appropriate, in a 
legal sense, any water except such as he used bene- 
ficially. Turning water out of the stream for no 
useful purpose did not give him any additional rights. 
< . . Turning more water from the stream than he 
used was waste, not appropriation." To the same 
effect — 

Simpson vs. Williams, i8 Nev., 432. 

The question of diligence will depend upon the 
nature of the country where the work is done, the 
length of the working season, the labor supply, the 
extent and magnitude of the works and the like, but 
not upon such matters as the illness or lack of 
pecuniary means of the builders. Unusual or extra- 
ordinary efforts are not required, but only such 
constancy and steadiness of purpose or labor usual 
with men engaged in like enterprises, such assiduity 
as will show a bona fide intention to complete the work 
within a reasonable time. It is a question of fact for 
the jury, and their verdict in general will be conclusive. 

Osgood vs. El Dorado, etc., Co., 56 CaL, 571. 

Ophir Silver M. Co. vs. Carpenter, 4 Nev., 534. 

Larimer Co. Res. Co. vs. People, 9 West Coast 
Rep., (Colo.) 927. 

The true test of the appropriation of water is the 
successful application thereof to the beneficial use 
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designated, and the method of distributing or carrying 
the same, or making such application, is immaterial. 

Thomas vs. Guiraud, 6 Colo., 530. 

Larimer Co. Res. Co. %fs. People, 9 West Coast 
Rep., (Colo.) 527. 

Weaver vs. Eureka Lake Co., 15 Cal., 271. 

In the first-named case the "diversion" had been 
made in part merely by building a dam, which caused 
the water to flow out over the fields. In the other it 
was held that there "may be a constitutional appropri- 
ation of water without it being at the instant taken 
from the bed of the stream," the act relied on being 
the formation of a reservoir by utilizing a natural 
depression which included the bed of the stream, 
without any diversion of the water. 

G. S. 311. Sliall Commence Work in Ninety Days— Complete in 

Three Years— Forfeit.] 

Any company formed under the provisions of this (cor- 
porations) act, for the purpose of constructing any ditch, flume, 
.... shall, within ninety days from the date of their certificate, 
commence work on such ditch, flume . . . line as shall be named 
in the certificate, and shall prosecute the work with due dili- 
gence until the same is completed, and the time of completion of 
any such ditch ... line shall not be extended beyond a period 
of two years from the time work was commenced as aforesaid ; 
and any company failing to commence work within ninety 
days from the date of the certificate, or failin'g to complete the 
same within two years from the time of commencement as 
aforesaid, shall forfeit all right to the water so claimed, and the 
same shall be subject to be claimed by any other company ; 
the time for the completion of any flume constructed under the 
provisions of this act shall not be extended beyond a period of 
four years ; Provided, This section shall not apply to any ditch 
or flume .... constructed through and upon any grounds 
owned by the corporation; and Provided further^ That any 
company formed under the provisions of this act to construct 
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a ditch for domestic, agricultural, irrigating . . . purposes, 
or any or either thereof, shall have three years from the time 
of commencing work thereon within which to complete the 
same, but no longer. [Sec. 296 (106) pp. 179-80, G. L. 

a. S. 1727. Wheels, etc., on Streams.] 

All persons on tlie margin, brink, neighborhood or pre- 
cinct of any stream of water shall have the right and power to 
place upon the bank of said stream a wheel or other machine 
for the purpose of raising water to the level required for the 
purpose of irrrigation. [Sec. 8. pp. 68-69, acts 1861 — Sec. 6, p. 
364, R. S.— Sec. 1377 (6) p. 516, G. L. 

The natural overflow^ of water upon the land would 
seem to give the owner of the land a valid claim to a 
priority, as appears from the following: 

G. S. 1723. Irrigation of Meadows.] 

All persons who shall have enjoyed the use of the water 
in any natural stream for the irrigation of any meadow land, 
by the natural overflow or operation of the water of such 
stream, shall, in case the diminishing of the water supplied 
from such stream from any cause prevents such irrigation 
therefrom in as ample a manner as formerly, have right to 
construct a' ditch for the irrigation of such meadow, and to 
take water from such stream therefor, and his, her or their 
right to water through such ditch shall have the same priority 
as though such ditch had been constructed at the time he, she 
or they first occupied and used such land as meadow ground. 
[Sec. 37, p. 106, acts 1879. 

In view of all the foregoing considerations, the 
question may well be raised whether there can be a 
valid appropriation, which could be maintained as a 
priority against a subsequent bona fide appropriation, by 
persons or corporations, who, owning no lands them- 
selves, build a ditch and, by making the record 
required by G. S. 1720, attempt to monopolize the 
water of a stream for the purpose of speculating in 
the needs of those who afterwards may settle on lands 
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naturally irrigable from such stream ; or who, owning 
some lands, attempt to claim by appropriation more 
water than is needed for those lands, with the specula- 
tive intent aforementioned. Both the statutes and the 
decision in Golden Canal Co. vs. Bright, 5 West Coast 
Rep. (Colo.), 805, recognize the right of ditch corpora- 
tions " to run the water of the stream or streams named 
in the certificate through their ditch ;" and Art. XVI., 
sec. 8, of our Constitution, and G. S. 1 738-1 740, 
recognize their powers by providing for the regulation 
of their charges for water. (Ch. XI.) 

But Art. XVI., sec. 6, of our Constitution says, 
that the right must be for a ^'beneficial use;'' and G. S. 
308 provides for the formation of companies " for the 
purpose of constructing a ditch for the purpose of 
conveying water to . . . any landsT Let us now sup- 
pose that a corporation constructs a large ditch, and 
claims to appropriate the entire volume of water 
ordinarily flowing in it, in order to convey such water 
above a large unsettled tract over which it has no 
control; and that afterwards, and before such lands 
are settled up sufficiently to use such volume of water, 
a settler near such stream takes out a ditch from it to 
irrigate his lands. Could that company deny him 
priority as against their claim, on account of their 
indefinite prospect of an ultimate settlement of all the 
lands under their line? Or would their claim not be 
limited as against such settler, to the amount of water 
actually needed for such lands as were actually 
occupied under their line at the time of his settlement? 

In all these considerations it is of the greatest 

importance to distinguish between a right to the water 
and a priority of right thereto. 



CHAPTER V. 






FROM WHEN PRIORITY DATES. 

In the case of Sieber et al, vs. Frink el aL, 7 Colo., 
153, the Court says: " We accept the rule adopted in 
California and Nevada in this connection : * although 
the appropriation is not deemed complete until the 
actual diversion or use of the water; still if such work 
be prosecuted with reasonable diligence, the right 
relates back to the time when the first step was taken 
to secure it.' " 

Osgood vs. El Dorado, etc., Co., 56 Cal., 571. 

Kimball vs. Gearhart, 15 Cal., 271. 

Lehigh Irr. Co. vs. Moyle et al., 9 West Coast 
Rep. (Utah), 798. 

Irwin vs. Strait, 18 Nev., 436. 

Woolman vs. Garringer, i Mont, 535. 

In Ophir Silver M. Co. vs. Carpenter, it was held : 
"If work is necessary to be done to complete the 
appropriation, the law gives a reasonable time within 
which to do such work, and protects the rights during 
such time by relation to the time when the first step 
was taken. When the work ... is not prosecuted 
with diligence, the right to the use of the water dates 
from the time when the work is completed." 

4 Nev., 534. 

But see G. S. 1 720, in this connection, since 1 88 1 . 

(29) 
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0. S. 1719. Estending Head of Ditch Up Stream.] 

In case the channel of any natural stream shall become so 
cut out, lowered, turned aside or otherwise changed from any 
cause as to prevent any ditch, canal or feeder of any reservoir 
from receiving the proper inflow of water to which it may be 
entitled from such natural stream, the owner or owners of 
such ditch, canal or feeder shall have the right to extend the 
head of such ditch, canal or feeder to such distance up the 
stream which supplies the same, as may be necessary for 
securing a sufficient flow of water into the same, and for that 
purpose shall have the same right to maintain proceedings for 
condemnation of right of way for such extension as in case of 
constructing a new ditch, and the priority of right to take 
water from such stream through such ditch, canal or feeder, as 
to any such ditch, canal or feeder, shall remain unaff*ected in 
any respect by reason of such extension ; Provided however^ 
That no such extension shall interfere with the complete use or 
enjoyment of any other ditch, canal or feeder. [Sec. i, pp. 
161-2. acts 1881. 

The proviso, of course, means any other which has 
prior rights, and is but the enactment of the rule 
stated in Davis vs. Gale, 32 Cal., 26, and Sieber et al, 
vs. Frink et al.^ 7 Colo., 148, that '*a change of the 
point of diversion on the same stream does not affect 
the priority acquired by the original appropriation, 
provided the quantity of water diverted remains the 
same, and no intervening appropriator is injured." 

The rights of a purchaser under a verbal sale will 
date only from the time when he enters into pos- 
session. 

Smith vs. O'Hara, 43 Colo., 37. 

When a party fails to connect himself in interest 
with those who first cultivated the land and appro- 
priate the water of a stream : Held, that his own first 
use of the water must be taken as the inception of his 
right. 

Chiatovich vs. Davis, 17 Nev., 133. 



CHAPTER VI. 



PRIORITY — HOW LOST. 

As we have seen (Ch. IV.) a priority may be lost 
by failure to comply with G. S. 1720; also by failure 
to use due diligence in pushing the work to comple- 
tion, etc. 

To acquire a right to water from the date of 
diversion, one must within a reasonable time employ 
the same in the business for which it was taken. A 
failure to use the water is competent evidence of an 
abandonment of the right thereto ; and if continued 
. for an unreasonable period, it creates a presumption of 

an intention to abandon ; but this presumption is not 
conclusive, and may be overcome by other satisfactory 
proofs. 

Sieber et al. vs, Frink et al., 7 Colo., 148. 
Larimer Co. Res. Co. vs. People, 9 West Coast 

Rep. (Colo.), 527. 
Keeney vs, Carillo, 2 New Mex., 480. 

Priority may also be lost by an adverse use of the 
water by another for a sufficient length of time to 
bring it within the Statute of Limitations, and acqui- 
escence therein on the part of the former appropriator. 
Therefore injunction will lie in such case, without 
proof of actual damage. 

Brown vs. Ashley, 16 Nev., 312. 

(31) 
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Moore vs. Clear Lake, etc., 8 West Coast Rep. 
(Cal.) 322. 

Smith vs. Logan, 18 Nev., 149. 

Crandall vs. Woods, 8 Cal., 136. 

Am. Co. vs. Bradford, 27 Id., 360. 

Anaheim W. Co. vs. Semi-Trop. W. Co., 64, 
Id., 185. 

A prior appropriator who for many years makes 

no use of the water, but allows another to construct a 

ditch and divert such water without notifying the 

latter of his prior appropriation, will be presumed to 

have abandoned the same. 

Dorr vs. Hammond, 7 Colo., 79. 

Lehi Irr. Co. vs. Moyle et al., 9 West Coast 
Rep. (Utah), 798. 

Since the right held by an appropriator is an 
interest in land, an attempted verbal sale or transfer of 
his right operates as an abandonment of his priority, 
inasmuch as it conveys nothing' to the other party, 
and at the same time shows an intent on his part to 
relinquish his interest. 

Smith vs. O'Hara, 43 Cal., 341. 

Barclay vs. Tiekele, 2 Mont, 59. 

Neither a change of the point of diversion on the 
same stream, nor a change in the use to which the 
water is put, will affect the priority of an appropriation, 
* provided there be no change in the amount taken or 
the quality of the water when returned to the stream, 
and providing no intervening appropriator's rights be 
affected. 

Sieber et al. vs. Frink et al., 7 Colo., 148. 
Davis vs. Gale, 32 Cal., 26. 
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One may also appropriate water and return it to 
the natural stream and take it out again below, and 
the whole be regarded as one and the same appropri- 
ation. But it must be returned with the intent to 
recapture it below. 

Davis vs. Gale, 32 Cal., 26. 

Richardson vs, Kier, 37 Id. 263. 

A priority may also be lost, as we shall see later 
(Ch. VII.) by failure to make the record required by 
statute of those who made valid appropriation prior 
to June I, 1881. 






CHAPTER VII. 



THE JUDICIAL ESTABLISHMENT OF PRIORITIES. 

As was shown in Ch. IV., G. S. 1720 provides 
for the establishment of record of all priorities in the 
case of ditches built after that act went into force, 
May 12, 1 88 1. At the same session an act was passed 
partly repealing and partly supplementing an act of 
1879, with the intent to provide for the ascertainment, 
record and settlement of priorities therefore claimed 
to have been secured. 

G. S. 1762. Jurisdiction of Courts. Eow Vested.] 

For the purpose of hearing, adjudicating and settling all 
questions concerning the priority of appropriation of water 
between ditch companies and other owners of ditches drawing 
water for irrigation purposes from the same stream or its 
tributaries within the same water district, and all other ques- 
tions of law and questions of right growing out of or in any way 
involved or connected therewith, jurisdiction is hereby vested 
exclusively in the District Court of the proper county ; but 
when any water district shall extend into two or more coun- ' 
ties, the District Court of the county in which the first regular 
term after the first day of December in each year shall soonest 
occur, according to the law then in force, shall be the proper 
court in which the proceedings for said purpose, as hereinafter | 

provided for, shall be commenced ; but where said proceed- \ 

ings shall be once commenced, by the entry of an order ' 

appointing a referee in the manner and for the purpose here- ;J 

inafter in this act provided, such court shall thereafter retain 
exclusive jurisdiction of the whole subject until final adjudica- 
tion thereof is had, notwithstanding any law to the contrary 
now in force. [Sec. 19, pp. 99-100, acts 1879. 

(34) 
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Q. S. 1763. Filing Statements of Claim—Ditch, Name, Description 

—P. 0. Address.] 

In order that all parties may be protected in their lawful 
rights to the use of water for irrigation, every person, associa- 
tion or corporation owning or claiming any interest in any 
ditch, canal or reservoir, within any water district, shall, on or 
before the first day of June, A. D. i88i, file with the clerk of the 
District Court having jurisdiction of priority of right to the use 
of water for irrigation in such water district, a statement of 
claim, under oath, entitled of the proper court, and in the 
matter of priorities of water rights in district number . . . , as 
the case may be, which statement shall contain the name or 
names, together with the post-office address of the claimant 
or claimants claiming ownership, as aforesaid, of any such 
ditch, canal or reservoir, the name thereof (if any), and, if 
without a name, the owner or owners shall choose and 
adopt a name, to be therein stated, by which such ditch, canal 
or reservoir shall thereafter be known, the description of such 
ditch, canal or reservoir as to location of head-gate, general 
course of ditch, the name of the natural stream from which 
such ditch, canal or reservoir draws its supply of water, the 
length, width, depth and grade thereof, as near as may be, the 
time, fixing a day, month and year as the date of the appropri- 
ation of water by original construction, also by any enlargement 
or extension, if any such thereof may have been made, and the 
amount of water claimed by or under such construction, enlarge- 
ment or extension, and the present capacity of the ditch, canal 
or feeder of reservoir, and also the number of acres of land lying 
under and being or proposed to be irrigated by water from 
such ditch, canal or reservoir. Said statement shall be signed 
by the proper party or parties. [Sec. i, pp. 142-3, acts 1881. 

Qt, S. 1764. Secretary of State make Publication— Publisher's 
Certificate. 

The Secretary of State shall, without delay, after the 
passage of this act, cause a certified copy of the foregoing 
section, giving the date of the approval of this act, to be pub- 
lished in one of the public newspapers published in such 
county in which part or portion of any water district is or 
shall be established by law at the time of such publication ; 
and said section one shall be published, as aforesaid, once in 
each and every week continuously in said paper until said first 
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day of June, 1881, and in case in the meantime any one of said 
papers shall cease to be published, then such publication shall 
be made in some other paper in same county (if any), and on 
conclusion of such publication such publisher of such paper 
shall deliver to the Secretary of State his sworn certificate of 
publication in duplicate, showing that such publication has 
been made in his paper in compliance with the preceding 
section hereof, and stating the first and last day of such publi- 
cation ; and he shall thereupon be entitled to receive from the 
Secretary of State a certificate of the amount due him for 
such publication, on presentation of which to the Auditor of 
State he shall draw his warrant for the amount in favor of the 
holder on the State Treasurer, who shall pay the same accord- 
ing to law. [Sec. 2, pp. 143-4, acts 1881. 

Q. S. 1765. Secretary's Certificate— When Piled— Effect] 

The Secretary of State shall file one of said duplicate 
certificates of publication with the clerk of the District Court / 
having jurisdiction of priority of rights to use of water for 
irrigation in the proper water district, certifying officially that 
such publication therein mentioned was duly authorized by 
him, and said clerk shall file the same with the statement of 
claim provided for in section one hereof, and such certificate 
of such publisher or any additional certificate of same pub- 
lisher to same fact in case of loss of the original, shall be proof 
of the proper publication of said section in the paper therein 
mentioned. Said Secretary of the State shall also certify to 
such clerk of the several district courts having jurisdiction of 
said priorities of right to use of water for irrigation throughout 
the State, the names of the newspapers, and of the county in 
which he caused such publication to be made, and that the 
duplicate certificate of publication of the publisher, as herein 
required are [is] on file in his office, and said certificate shall 
be sufficient proof of the publication of said section one 
hereof, as by this act required. [Sec. 3, p. 144, acts 1881. 

PROCEEDINGS IN COURT. 

G^. S. 1766. Moving Court to Proceed— Order— Eyidence— Examin- 
ation— Proofe— What Pacts— Decree— Certificate of Clerk.] 

When, at any time after the first day of June, A. D. 1881, I 
any one or more persons, associations or corporations, inter- 
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ested as owners of any ditch, canal or reservoir in any water dis- 
trict shall present to the District Court of any county having 
j jurisdiction of priority of rights to the use of water for irrigation 

in such water district according to the provisions of (sec. i9» 
G. S., 1762 ) an act entitled an act to regulate the use of water for 
irrigation and providing for settling the priority of rights 
thereto, and for payment of the expenses thereof, and for 
payment of all costs and expenses incident to said regulation 
of use, or to the judge thereof in vacation, a motion, petition 
or application in writing, moving or praying said court to pro- 
ceed to an adjudication of the priorities of rights to use of 
water for irrigation between the several ditches, canals and 
reservoirs in such district, the court, or judge thereof in vaca- 
tion, shall, without unnecessary delay, in case he shall deem it 
practicable to proceed in open court, as prayed for, by an 
order to be entered of record upon such motion, petition or 
licate . application, appoint a day in some regular or special term of 

3oun said court, for commencing to hear and take evidence in such 

jr for adjudication, at which lime it shall be the duty of the court to 

I that proceed to hear all evidence which may be offered by or on 

jd by behalf of any person, association or corporation, interested in 

^nt of any ditch, canal or reservoir, in such district, either as owner 

hcate or consumer of water therefrom, in support of or against any 

pub- ■ claim or claims of priority of appropriation of water made by 
proof means of any ditch, canal or reservoir, or by any enlargement 

erein or extension thereof in such district, and consider all such 

ify to evidence, together with any and all evidence, if any, which 

QH of ' may have been heretofore offered and taken in such district in 
rhout the same matter by any referee heretofore appointed under 

jty in the provisions of said act above herein mentioned, and also 

^ the the arguments of parties or their counsel, and shall ascertain 

grein and find from such evidence, as near as may be, the date of 

ghall the commencement of such ditch, canal or reservoir, together 

one with the original size and carrying capacity thereof as 

origininally constructed, the time of the commencement of 
each enlargement or extension thereof, if any, with the 
, increased capacity thereby occasioned, the time spent, sever- 
^jjlifl. ally, in such construction and enlargement, or extension and 

[ re-enlargement, if any, the diligence with which the work was 

ngj . in each case prosecuted, the nature of the work as to difficulty 

Iter- 3 
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of construction, and all such other facts as may tend to show 
the compliance with the law, in acquiring the priority of right 
claimed for each such ditch, canal or reservoir, and determine 
the matters put in evidence, and make and cause to be entered 
a decree determining and establishing the several priorities of 
right, by appropriation of water, of the several ditches, canals 
and reservoir [reservoirs] in such water district, concerning 
which testimony shall have been offered, each according to the 
time of its said construction and enlargement, or enlargements 
or extensions, with the amount of water which shall be held to 
have been appropriated by such construction and enlarge- 
ments, or extensions, describing such amount by cubic feet 
per second of time, if the evidence shall show sufficient data 
to ascertain such cubic feet, and if not, by width, depth and 
grade and such other description as will most certainly and 
conveniently show the amount of water intended as the 
capacity of such ditch, canal or reservoir, in such decree. 
Said court shall further order that each and every parly inter- 
ested or claiming any such ditch, canal or reservoir, shall 
receive from the clerk, on payment of a reasonable fee there- 
for, to be fixed by the court, a certificate under seal of the 
court showing the date or dates and amount or amounts of 
appropriations adjudged in favor of such ditch, canal or reser- 
voir, under and by virtue of the construction, extension and 
enlargements thereof, severally ; also specifying the number of 
said ditch and of each priority to which the same may be 
entitled by reason of such construction, extension and enlarge- 
ments. [Sec. 4, pp. 144-5-6, acts 1881. 

Gt' S. 1767. Copy of Decree, Authority of Commissioner— Becording 

Copy— Evidence.] 

The holder of such certificate shall exhibit the same to 
the water commissioner of the district when he commences 
the exercise of his duties, and such water commissioner shall 
keep a book in which shall be entered a brief statement of the 
contents of such certificate, and which shall be delivered to 
his successor, and said certificate, or statement thereof in his 
book, shall be the warrant of authority to said water commis- 
sioner for regulating the flow of water in relation to such 
ditch, canal or reservoir. Said certificate shall be recorded, at 
the same rates of charges as in cases of deeds of conveyance, 
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in the records of each county into which the ditch, canal or 
reservoir, to which such certificate relates, shall extend ; and 
said certificate, or said record thereof, or a duly certified copy 
of such record, shall be prima facie evidence of so much of 
said detree as shall be recited therein, in any suit or proceed- 
ing in which the same may be relevant. [Sec. 5, pp. 146-7, acts 
1881. 

G. S. 1768. Clerk Publish Notice— Post Copy— Ten Copies Posted by 

Party Petitioning.] 

Notice shall be given by the clerk of said court, of the 
time so appointed, by publishing the same in one public news- 
paper in such county into which such water district may 
extend ; which notice shall be so published in such paper once 
in each week until four successive weekly publications shall 
have been made, the last of which shall be on a day previous 
to the day appointed as aforesaid. Said notice shall contain a 
copy of said order, and shall notify all persons, associations 
and corporations interested as owners in any ditch, canal or 
reservoir in such water district, to appear at said court at the 
time so appointed, and file a statement of claim under oath, in 
case no statement has been before filed by him, her or them, 
showing the. ditch, canal or reservoir, or two or more such, in 
which he, she or they claim an interest, together with the 
names of all the owners thereof, which statement may be 
made by any one of the owners of such ditch, canal or reser- 
voir for and in behalf of all; and also that all persons 
interested as owners or consumers may then and there present 
his, her or their proofs for or against any priority of right of 
water by appropriation sought to be shown by any party by or 
through any such ditch, canal or reservoir (either as owner or 
consumer of water drawn therefrom). Ten printed copies of 
said notice shall also be posted in ten public places in such 
water district, not less than twenty days before the day so 
appointed, which copies shall be so posted by the party or 
parties moving the adjudication. [Sec. 6, p. 147, acts 1881. 

&. S. 1769. Proof of Publication— Of Posting Copies— Entry by 

Clerk.] 

Proof of the proper publication of said notice or notices 
in said public papers shall consist in such case of the sworn 
certificate of the publisher of such newspaper, showing the 
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publication to have been made in accordance with the provis- 
ions of section three of this act, which certificates shall be 
procured by the party or parties moving the adjudication, at 
his or their expense, and on said certificate being filed, the 
clerk shall enter the amount of the printer's fee therefor as 
costs advanced by the party procuring the same, which sum 
shall be counted to his, her or their credit in distribution of 
costs. Proof of the posting of said printed copies shall be 
made by the affidavit of some credible person, certified to 
be such by the clerk or other officer administering the oath, 
showing when, where and how said copies were posted. [Sec. 
7, pp. 147-8, acts 1881. 

0. S. 1770. ITotlces Served on All Parties— Bow Served— ITotiee 137 
Hail] 

The party or parties moving such adjudication shall cause 
a printed or written copy of the notice aforesaid, published as 
aforesaid, to be served on every person, association or cor- 
poration shown by the statement of claim on file, as provided 
in section one hereof, which service shall be made within ten 
days from the time of the first publication by the clerk, by any 
credible person certified by said clerk or referee to be such, 
by delivering such copy as aforesaid to the person to be served, 
if sflch person, by due diligence can be found in the county of 
his residence. If such person cannot be found, as aforesaid^ 
then, by leaving such copy at his or her usual place of resi- 
dence, if he or she have such residence, in charge of some 
person of the age of fourteen years or over, there residing ; 
and on any corporation, by delivering the copy to the presi- 
dent, or vice-president, or secretary, or treasurer thereof, or 
the manager or superintendent in charge of their ditch, canal 
or reservoir, or authorized agent or attorney, or by leaving 
such copy at the office or usual place of business of such cor- 
poration, and the proof of such service shall be made by 
affidavit of the person or persons serving said copies, showing 
when and how such service has been made on such party. In 
case of parties not served in any manner as aforesaid, the 
clerk shall deposit in the post-office, duly enclosed in an 
envelope with the proper postage stamp thereon, a copy directed 
to the address of such party, shown in the statement of claim 
aforesaid, filed by him or her under section one hereof. [Sec. 
8, pp. 148-9, cicts 1 88 1. 
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DECREE. 

G. S. 1771. Court Nmnbei* all Ditches— Reservoirs— Number Appro- 
priations.] 

The court, in making such decree, as aforesaid, shall num- 
ber the several ditches and canals in the water district, 
concerning which adjudication is made, in consecutive order, 
according to priority of appropriation of water thereby made 
by the original construction thereof, as near as may be, having 
reference to the date of each decree as rendered, and shall 
also number the reservoirs in like manner, separately' from 
ditches and canals, and shall further number each several 
appropriation of water consecutively, beginning with the 
oldest appropriation, without respect to the ditches or reser- 
voirs by means of which such appropriations were made ; 
whether such appropriation shall have been made by means of 
construction, extension or enlargement, which number of each 
ditch, canal or reservoir, together with the number or numbers 
of any appropriations of water held to have been made by 
means of the construction, extension or enlargement thereof, 
shall be incorporated in said decree and certificate of the 
clerk, to be issued to the claimants, as provided in section one 
of this act, so as to show the order in priority of such ditch 
or canal, and of such reservoir, and also of such successive 
appropriation of water pertaining thereto, for the information 
of the water commissioner of the district in distributing water ; 
such numbering to be as near as may be having reference to 
date of decrees as rendered. [Sec. 9, p. 149, acts 1881. 

G^. S. 1772. When Court may Appoint Referee- What Referred.] 

If for any cause the judge of said court shall deem it 
impracticable or inexpedient to proceed to hear such evidence 
in open court, he shall, instead of the order mentioned in 
section four of this act, make and cause to be entered of 
record an order appointing some discreet person, properly 
qualified, a referee of said court, to whom shall be referred 
the statement of claim aforesaid on file in said matter, the 
matter of taking evidence and reporting the same, making an 
abstract and findings upon the same, and preparing a decree 
in said adjudication ; and also in case of any water district in 
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which a referee has been heretofore appointed, and evidence 
taken by him under the provisions of the act, the title of 
which is recited in section four of this act ; such evidence so 
already taken, together with the abstract thereof, and report of 
the referee who took the same, shall be also referred to said 
referee, to be appointed as aforesaid, and he shall proceed 
with his duties as hereinafter provided, first taking an oath [of] 
office, such as is required to be taken by referees in other 
cases under the provisions of the code of civil preceaure. 
[Sec. lo, pp. 149-50, acts 1881. 

referee's notice. 

Q. S. 1773. Contents of Notice— How Fublislied— Posting Copies.] 
Said referee shall prepare and publish a notice containing 
a copy of the order appointing him, in which notice he shall 
appoint a time or times, and place or places, suitable and con- 
venient for the claimants in such water district, at which he will 
attend for the purpose of hearing and taking evidence touch- 
ing the priority of right of the several ditches, canals and 
reservoirs in said district, and notifying all persons, associa- 
tions and corporations interested as owners or consumers of 
waters [water] to attend by themselves, their agents or attor- 
neys, at the times and places appointed in said notice, and 
notifying such owners to then and there file a statement of 
claim in case such statement has not been already filed under 
the provisions of section one hereof, such as mentioned in 
section six hereof, and present their proofs touching any pri- 
ority of right claimed by them for any ditch, canal or reservoir 
in said district, which notice shall be published in the same 
manner and times, and in all respects according to the provis- 
ions for publication of the newspaper notices mentioned in 
section six of this act, and proof of such publication shall be 
made in the same manner as is provided in section seven of 
this act ; and he shall also post ten or more printed copies of 
such notice in ten or more public places in said district, which 
copies shall be so posted at least twenty days before the time 
of commencing to take said evidence. [Sec. 11, p. 150, acts 
1881. 

G^. S. 1774. Proof of Posting Notices.] 

Proof of the posting of said copies shall be made by the 
affidavit of said referee or other person certified by him to be 
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a credible witness, which shall show when, where and 
how the said copies were posted, and shall be filed by him 
with his report. [Sec. 12, p. 151, acts 1881. 

PROCEEDINGS BEFORE REFEREE. 

&. S. 1775. Who May Offer Evidence— Former Evidence.] 

Said referee shall attend at the times and places men- 
tioned in his said notice, for the purpose therein mentioned ; 
and all persons, associations, choosing to do so, and being 
interested as owners of or consumers of water from any ditch, 
canal or reservoir in said district, and may also attend by 
themselves, their agents or attorneys, before said referee, at 
some one or more of said times and places so appointed, and 
shall have right to offer any and all evidence they may think 
advisable for their interests in the matter to be adjudicated, 
as well in districts in which evidence has been here- 
tofore taken as in other districts. All such evidence as has 
been heretofore taken, if any, in such district, shall be kept 
present by said referee, subject to inspection by any party 
desiring to examine the same for purposes of the investiga- 
tion. [Sec. 13, p. 151, acts 1881. 

0. S. 1776. Powers and Duties of Beferee— Books and Records- 
Evidence.] 

Said referee shall have power to administer oaths to 
all witnesses, and to issue subpoenas for witnesses and 
subpoenas duces iecum^ which subpoenas may be served by any 
party, or constable, or sheriff, or deputy sheriff, and may 
require witnesses to appear at any of the places appointed by 
said referee for taking evidence. He shall permit all witnesses to 
be examined by the parties calling them respectively and tq be 
cross-examined by any party interested, and he shall take all 
testimony in writing and note all objections offered to any 
part of the testimony taken, with the cause assigned for the 
objection, and shall proceed in all other respects as in case of 
taking depositions. He shall certify all books and papers 
offered by any one in his own behalf, and preserve them with 
the testimony offered concerning the same, and in case of 
books and papers offered in evidence, which shall not be under 
the control of the party desiring the evidence for which such 
books may be offered, said referee shall make a true copy of 
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the parts demanded and certify the same, and preserve the 
same, together with the evidence offered concerning the same 
and concerning said books and papers, as part of the evidence 
in tlie matter. [Sec. 14, pp. 151-2, acts 1881. 

0. S. 1777. Refusal to Produce Boolcs or Papers— Effect.] 

No person, association or corporation wilfully refusing to 
produce any book or paper, if in his or tlieir power to do so, 
when rightfully demanded for examination and copying, shall 
be allowed the benefit of any testimony or proofs in his, her 
or their behalf, in making final adjudication, if the court shall 
be satified, from all the evidence shown concerning such 
refusal, that the same was wilful. [Sec. 15, p. 152, acts 1881. 

0. S 1778. Wliat Pacts to be Ascertained by Prooffe.] 

Said referee shall also examine all witnesses to his own 
satisfaction, touching any point involved in the matter in ques- 
tion, and shall ascertain as far as possible the date of the 
commencement of each ditch, canal or reservoir, with the 
original size and carrying capacity thereof, the time of the 
commencement of each enlargement thereof, with the increased 
carrying capacity thereby occasioned, the length of time spent 
in such construction or enlargement, the diligence with which 
the work was prosecuted, the nature of the work as to difficulty 
of construction, and all such other facts as may tend to show 
compliance with the law in acquiring the priority of right 
claimed for such ditch, canal or reservoir; and upon all the 
facts so obtained shall be determined the relative priorities 
among the several ditches, canals and reservoirs, the volume 
or amount of water lawfully appropriated by each, as well as 
by means of the construction, as by the enlargements thereof, 
and the time when each such several appropriations took 
effect. [Sec. 16, p. 152, acts 1881. 

GF. S. 1779. Disturbing Proceedings— Penalty.] 

Every person present before said referee at any time when 
he shall be engaged in hearing testimony, who shall wilfully \ 

disturb the proceedings ; and every person who shall wilfully 
refuse or neglect to obey any subpoena issued by said 
referee, when his lawful fees shall be tendered him for his 
attendance before the referee, shall be guilty of contempt of 
the court appointing such referee, and on complaint, under 
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oath of the referee or other person, before the said District 
Court, or judge thereof in vacation, may be brought before the 
court or judge and dealt with accordingly. [Sec. 17, pp. 152-3, 
acts 1 88 1. 

0. S. 1780. Pees of Witnesses— By Whom Psdi] 

Every witness who shall attend before said referee under 
subpoeba, by request of any party, shall be entitled to the same 
fees and mileage as witnesses before the District Court* in the 
county in which he shall so attend, and shall be paid by the 
party requiring his testimony. [Sec. 18, p. 153, acts jS8i. 

0. S. 1781. Duties of Referee— Rights of Parties -Adjournment— 

Notice.] 

The said referee shall take all the testimony offered, and 
for that purpose shall give reasonable opportunity to all parties 
to be heard, and may at any place, when the time limited 
thereat shall expire, adjourn the further taking of testimony 
then proposed or desired to be offered to the next place in 
order, according to his said published appointments, and at 
the last place may continue until all testimony shall be 
taken or make further appointments a^any former place or 
places as may seem best and most convenient for all parties, 
giving reasonable notice thereof. [Sec. 19, p. 153, acts 1881. 

referee's report. 

Q. S. 1782. Referee Shall Ezamine all Testimony- Numbering— 

Findings— Decree.] 

Said referee, upon closing the testimony shall proceed to 
carefully examine the same, together with all testimony and 
proofs which may have been heretofore taken by any former 
referee in the same district, if any such shall have been taken, 
under the provisions of said act, the title of which is recited in 
section four of this act ; he shall make an abstract of all the 
testimony and proofs in his possession concerning each ditch, 
canal and reservoir separately, and shall number each ditch 
and canal in order, and likewise each reservoir, each class 
consecutively, and also number the several appropriations of 
water shown by the evidence, all in manner and form as pro- 
vided in section nine hereof, and shall make a separate finding 
of all the facts connected with each ditch, canal and reservoir, 
touching which evidence shall have been offered; and he 
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shall prepare a draft of a decree in accordance with his said 
findings, in substance the same as the decree mentioned in 
section four of this act, and conformable also to the provisions 
of section nine hereof, so far as the same are applicable, 
which decree, so prepared by him, shall be returned with his 
report to the court, and he shall file his report with said evi- 
dence, abstract and findings, and said decree, with the clerk 
of the court, and inform the judge of so doing without delay. 
[Sec. 20, pp. 153-4, acts 1881. 

G^. S. 1783. Filing Beport -Court Proceed to Determine— Exceptions 

—Approval— Entry. ] 

Upon the filing of said report the court, or judge thereof 
in vacation, shall cause an order to be entered setting some 
day in a regular or special term of said court as soon as prac- 
ticable, when the court will proceed to hear and determine 
the report, at which time any party interested may appear 
himself or counsel, and move exceptions to any matter in i 
the findings or decree made by said referee, and after hearing 
the same the court shall, if the decree reported be approved, 
cause the same to hfe entered of record, or otherwise such 
modifications thereof, or other decree as shall be found just 
and conformable to the evidence and the true intent of this 
act, and to so much of any and all former laws of the State 
as shall be adjudged consistent herewith. [Sec. 21, p. 154, acts 
1881. 

GENERAL PROVISIONS. 

■Q. S. 1784. Failure to Offer Evidence— Water Commissioner disre- 
gard Claims until, etc.— Party obtain Decree and present 
Certificate.] 

No claim of priority of any person, association or corpor- 
ation, on account of any ditch, canal or reservoir, as to which 
he, or she, or they, shall have failed or refused to offer evidence 
under any adjudication herein provided for, or heretofore pro- 
vided by this act, the title of which is recited in sectioi> four \ 
hereof, shall be regarded by any water commissioner in 
distributing water in times of scarcity thereof, until such time 
as such party shall have by appliation to the court, having 
jurisdiction, obtained leave and made proof of the priority ot 
right to which such ditch, canal or reservoir shall be justly 
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entitled, whicli leave shall be granted in all cases upon terms 
as to notice to other parties interested, and on payment of all 
costs, and upon affidavits or petition sworn to, showing the 
rights claimed, and the ditches, canals and reservoirs, with the 
names of the owners thereof against which such priority is 
claimed, nor until a decree adjudging such priority to such 
ditch, canal or reservoir has been entered, and certificate, such 
as mentioned in section four hereof, shall have been issued to 
claimant and presented to the water commissioner. [Sec. 22, 
PP« 154-5. acts 1881. 

0. S. 1785. Bights of Parties against Referee for ITeglect, Oppres- 
sion, eto.] 

Every party interested shall have the right to complain to 
the court of any act of wilful neglect or oppression on the 
part of the said referee in exercising his powers under this act> 
whereby such party shall have been aggrieved, either by 
refusal of said referee to hear or take evidence offered, or by 
preventing reasonable opportunity to offer such evidence ; 
and the court may order such proceedings in the premises as 
will give redress of the grievance, at the cost of said referee, 
if he appear wilfully in fault ; otherwise, in case of accident or 
mistake, costs shall be awarded as to the court shall seem just 
[Sec. 23, p. 155, acts 1881. 

Q. S. 1786. Power of Court to make just Rules— Law construed 

liberally.] 

The District Court, or judge thereof in vacation, shall 
have power to make all orders and rules consistent with this 
act which may be found necessary and expedient, from time to 
time during the progress of the case, for carrying out the 
intent of this act, and of all parts consistent therewith of the 
said act, the title of which is recited in section four hereof; as 
well touching the proceedings in court as of the acts and 
doings of said referee, for the purpose of securing to any party 
aggrieved by the acts of said referee or any proceeding of the 
court, opportunity for redress ; and this act shall be construed 
liberally in all courts, in favor of securing to all persons inter- 
ested the just determination and protection of- their rights. 
[Sec. 24, p. 155, acts 1881. 
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G^. S. 1787. Party must File Claim before offering Evidenoe.] 

No persons, associations or corporation representing any 
ditch, canal or reservoir, shall be permitted to give or offer 
any evidence before said referee until he, she or they shall have 
filed a statement of claim in substance the same in all respects 
as is required to be filed under the provisions of section one 
hereof. [Sec. 25, p. 155, acts 188 1. 

Qt, S. 1788. Ee-Argument—Eeview— Limitation two years.] 

The District Court, or judge thereof in vacation, shall 
have power to order, for good cause shown, and upon terms 
just to all parties, and in such a manner as may seem meet, a 
re-argument or review, with or without additional evidence, 
of any decree made under the provisions of this act, whenever 
said court or judge shall find from the cause shown for that 
purpose by any party or parties feeling aggrieved, that the 
ends of justice will be thereby promoted; but no such review 
or re-argument shall be ordered unless applied for by petition 
or otherwise within two years from the time of entering the 
decree complained of. [Sec. 26, p. 156, acts 1881. 

APPEALS. 

0. S. 1789. Who May Appeal— Statement— Approval— Contents— - 

Order— Bond— Conditions.] 

Any party or parties representing any ditch, canal or 
reservoir, or any number of parties representing two or more 
ditches, canals or reservoirs, which are affected in common 
with each other by any portion of such decree, by which he or 
she or they may feel aggrieved, may have an appeal from said 
District Court to the Supreme Court, and in such case the 
party or parties joining, desiring an appeal, shall be the appel- 
lants, and the parties representing any one or more ditches, 
canals or reservoirs affecting in common adversely to the 
interests of appellants shall be the appellees. The party or 
parties joining in such appeal shall file a statement in writing, 
verified by affidavit properly entitled in such cause in the 
District Court, which statement shall show that the appellants 
claim a valuable interest in the ditch, canal or reservoir, or 
two or more of such, which are affected in common with 
each other by some portion of said decree ; also stating the 
name or names, or otherwise the description of the same, and 
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the name or names, or otherwise the description of any one or 
more other ditches, canals [or] reservoirs, which by said 
decree derive undue advantage in respect of priority as against 
that or those represented by appellants; and also setting 
forth the name or names of the party or parlies claiming such 
other one or more ditches, canals or reservoirs, affected in 
common by said decree adversely to the interest of appellant 
or appellants, and praying that an appeal be allowed against 
such other parties as appellees. If the court or judge in vaca- 
tion, on examination, find such statement in accordance with 
the statements of claim filed by the parties named as appel- 
lees, mentioned in section one of this act, he shall approve the 
same and make an order to be prepared and presented by the 
appellants allowing the appeal and showing the name or names 
of the appellants and appellees, with the name or names or 
description of the one or more ditches, canals or reservoirs 
claimed by the party or parties appellant and appellee, as 
shown by their several statements of claim filed as aforesaid, 
before the taking of testimony, and fix the amount of the 
appeal bond, which bond shall be executed by one or more of 
appellants, as principal or principals, and by sufficient securi- 
ties, and approved by the court or judge in vacation, and shall 
be conditioned for the payment of all costs which may be 
awarded against the appellants or any of them in the Supreme 
Court. [Sec. 27, pp. 156-7, acts i88t. 

Section i of this act referred to last above is G. S. 1763. 
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G. S. 1790. Cop7 of Order served on Appellees— Publication posting^ 

copies— Proof.] 

The order last aforesaid shall be entered of record, and 
the appellant or appellants shall cause a certified copy thereof 
to be served on each of the appellees, by delivering the same 
to him or her, if he or she may be found, or otherwise serving 
the same in manner the same as may be at the time provided 
for serving summons from the District Court by the laws then 
in force, and shall also cause the said order to be published in 
the same manner as the notices required to be published by 
the referee mentioned in section eleven of this act, and proof 
of the publication in any newspaper shall be the same as in 
case of said referee's notice, and proof of the posting of the 
ten printed copies in the district shall be by affidavit of the 
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parties posting the same, with the certificate of the clerk of 
the District Court appealed from, that the affiant is a known 
and credible person. [Sec. 28, p. 157, acts 1881. 

1791. Transcript to be Filed in Siz lionths— Bill of Ezceptions.] 

The appellant or appellants shall file the transcript of 
record of the District Court with the clerk of the Supreme 
Court at any time within six months after the appeal shall be 
allowed as aforesaid. Only so much of the decree appealed ^ 

from, and so much of the evidence as shall effect the appro- 
priations of water claimed by means of the construction or 
enlargement or re-enlargement of the several ditches, canals 
and reservoirs mentioned in the order allowing the appeal, 
need be copied into the bill of exceptions. [Sec. 29, pp. 157-8, 
acts 1881. 

0. S. 1792. Costs in Supreme Court.] 

The Supreme Court, on dismissal of such appeal, or on 
affirming or reversing the parts of the decree appealed from, 
in whole or in part, shall award costs, as in its discretion shall 
be found and held to be equitable. [Sec. 30, p. 158, acts 1881. 

0. S. 1793. Supreme Court amend or make new Decree, or remand i 

with Instructions.] 

The Supreme Court, in all cases in which judgment is ren- 
dered, and any part of the decree appealed from is reversed, 
and in which it may be practicable, shall make such decree in 
the matters involved in the appeal as should have been made 
by the District Court, or direct in what manner the decree of 
that Court should be amended. [Sec. 31, p. 158, acts 1881. 

G. S. 1794. Piling proof of Service and Notice— Sizty Days- 
Supreme Court make Bules.] 

The said proof of the service and publication of said 
order allowing the appeal shall be filed with the clerk of the 
Supreme Court within sixty days after the making of said order, 
and if not so filed the Supreme Court shall, on motion of the 
appellee or any of the appellees, at any time after such default 
in filing said proof, and before the said proof shall be filed, 
dismiss such appeal, and if the transcript of record be not 
filed within the time limited by section twenty-nine of this 
act, such appeal shall, on motion, be dismissed. After the 
filing of the record and proof of service aforesaid, the cause 
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on appeal shall be proceeded with as the rules of the Supreme 
Court, or such special rules as said court may make in such 
cases, and their order from time to time thereunder may 
require. Said court shall have powef to make any and all 
such rules concerning such appeals as may be necessary and 
expedient in furtherance of this act, as well as to preparation 
of the case for submission as to supplying deficiencies of 
record, if any, and for avoiding unnecessary costs and delay. 
[Sec. 32, p. 158, acts 1881. 

G. S. 1795. Court may Dismiss Beferee— Vacancy— New Appoint- 
ment.] 

The district court, or judge thereof in vacation, in case, of 
the death, resignation, illness, absence or other disability of 
the referee hereby provided for, or for any misconduct in him, 
or other good cause to such judge appearing, shall appoint 
such other properly qualified person in his stead as he shall 
deem proper, who shall proceed without delay to perform all 
the duties of his office, as herein pointed out, which shall 
remain unperformed by his predecessor in office. [Sec. 33, p. 
159, acts 1881. 

WHAT SUITS ALLOWED— LIMITATION. 

Q. S. 1796. Suits must be brought in Four Tears— Injunctions in 
what cases— What Districts— Commissioner's Duty.] 
Nothing in this act or in any decree rendered under the 
provisions thereof, shall prevent any person, association or 
corporation from bringing and maintaining any suit or action 
whatsoever hitherto allowed in any court having jurisdiction, 
to determine any claim of priority of right to water, by appro- 
priation thereof, for irrigation or other purposes, at any time 
within four years after the rendering of a final decree under 
this act in the water district in which such rights may be 
claimed, save that no writ of injunction shall issue in any case 
restraining the use of water for irrigation in any water district 
wherein such final decree shall have been rendered, which 
shall effect [affect] the distribution or use of water in any man- 
ner adversely to the rights determined and established by and 
under such decree, but injunctions mav issue to restrain the 
use of any water in such district not affected by such decree, 
and restrain violations of any right thereby established, and 
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the water commissioner of every district where such decree 
shall have been rendered shall continue to distribute water 
according to the rights of priority determined by such decree, 
notwithstanding any suits i concerning water rights in such 
district, until in any suit between parties the priorities between 
them may^be otherwise determined, and such water commis- 
sioner have official notice by order of the court or judge 
determining such priorities, which notice shall be in such form 
and so given as the said judge shall order. [Sec. 34, p. 159, 
acts 1 88 1. 

Q. S. 1797. After Four Tears Sitit Barred.] 

After the lapse of four years from the time of rendering 
a final decree, in any water district, all parties whose interests 
are thereby affected shall be deemed and held to have acqui- 
esced in the same, except in case of suits before then brought, 
and thereafter all persons shall be forever barred from setting 
up any claim to priority of rights to water for irrigation in such 
water district adverse or contrary to the effect of such decree. 
[Sec. 35, p. 160, acts 1881. 

a, S. 1798. Compensation of Beferee— How Paid— His Duty to / 

keep Aeoonnt.] 

The referee appointed [as provided] in this act shall be 
paid the sum of six dollars per day, while engaged in discharg- 
ing his duties as herein provided, and also his reasonable and 
necessary expenses and mileage at the rate of ten cents for 
each mile actually and necessarily traveled by him in going 
and coming in the discharge of his duties as such referee, 
which said per diem allowance, expenses and mileage shall be 
paid out of the treasury of the county in which such water 
district shall lie, if it be contained in one county, and if such 
water district shall extend into two or more counties, then in 
equal parts thereof, shall be paid out of the treasury of such 
county into which such district shall extend. He shall keep a 
just and true account of his services, expenses and mileage 
and present the same from time to time to the District Court, 
or judge in vacation, verifying the same by oath, and the 
judge if he find the same correct and just, shall certify his 
approval thereof thereon, and the same shall thereupon be 
allowed by the Board of County Commissioners of the county 
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in which said water district shall lie, but if said [water dis- 
trict] extend into two or more counties, he shall receive from 
the clerk of the District Court separate certificates, under seal 
of the court, showing the amount due him from each 
county, upon which certificate the Board of County Commis- 
sioners of the respective counties shall allow the same on 
presentation thereof. [Sec. 36, p. 160, acts 188 1. 

/ 1799. Bepeal.] 

All laws and parts of laws heretofore in existence incon- 
sistent with the provisions of this act, shall be and the same 
are hereby repealed. [Sec. 37, p. 160, acts 1881. 

1800. Sheriff not serve Writ outside his County.] 

Nothing herein contained shall be construed to authorize 
any sheriff to serve any writ outside the limits of his own 
county, or give effect to any record by way of notice or other- 
wise, in any county other than that in which it belongs. [Sec. 
35, p. 106, acts 1879. 

1801. Fees of District Clerk— How audited— Paid.] 

The fees of the clerk of the District Court for a service 
\ rendered under this act shall be paid by the counties interested 

in the same manner as the fees of the water commissioners, 
upon the said clerk rendering his account, certified by the 
district judge to the board or boards of county commissioners 
of the county or counties embracing the water district in case 
of which the services shall have been rendered. [Sec. 43, p. 
108, acts 1879. 

Session Laws, 1885. Evidence.] 

Whenever testimony shall or may be taken in any district 
created by this act for the purpose of procuring a decree as to 
appropriation of water and priorities thereof, under the 
statutes of this State, any testimony therefore taken before any 
former referee may be introduced, and shall be received as 
evidence. [Sec. 28, p. 259. 

/ The intent of these acts was that, in combination 

with G. S. 1720, the matter of priorities would become 
entirely a question of record, in so far as there might 

be any question as to the date or amount of appropri- 

4 
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ation ; and in most of the water districts in which the 
question of priorities has assumed importance the law 
was promptly complied with. One hundred and two 
pages of State Engineer Nettleton's report for 1885 are 
deyoted to giving the names of the ditches whose owners 
have complied with the law for the establishment of pri- 
orities. They are arranged by water districts, and 
show, in tabular form, the name of the ditch, the stream 
from which the water is diverted, the order of prior- 
ity, the date of appropriation, the number of cubic 
feet of water per second appropriated to each priority, 
the summation of appropriations of each ditch or 
canal, and the number of cubic feet of water previ- 
ously appropriated. In a few districts, however, the 
farmers have failed to act in the matter, some through 
indifference, others under the advice of counsel that 
the law is unconstitutional. This latter point has never 
been passed on directly by our Supreme Court; but in 
Dorr vs. Hammond, 7 Colo., 79, a point of procedure 
under the act was passed upon, the court apparently 
not having thought of any constitutional objection as 
existing; and in view of the importance which the 
question may some day assume in all the districts, it 
will hardly be advisable to "chance it" on this ground. 
In an adjudication by a referee, under the statute 
as to priority of water rights, the decree may be 
modified for error of the referee in his judgment upon 
the weight of the testimony. 

Dorr vs. Hammond, 7 Colo., 79. 

The report above referred to contains (pages 30-45) 
a very interesting and suggestive resume of the work- 
ing of this law in the various districts in which it has 
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been complied with ; and we may add that it is, as a 
whole, a veritable mine of data and general informa- 
tion on the subject, and a monument to the efficiency 
of the officer who prepared it. 
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CHAPTER VIII. 



RIGHT OF WAY AND SERVITUDE. 

Constitution of Colorado. ^ 

Art n.. Sec. 14. When Private Property may be taken for Private 

Uses.] 

Private, property shall not be taken for piivate use unless 
by consent of the owner, except for private ways of necessity, 
and except for reservoirs, drains, flumes or ditches, on or 
across the lands of others, for agricultural, mining, milling, 
domestic or sanitary purposes. 

Art. II. » Sec. 15. Compensation for Property taken.] 

Private property shall not be taken or damaged for public 
or private use without just compensation. Such compensation 
shall be ascertained by a Board of Commissioners of not less ) 

than three freeholders, or by a jury when required by the 
owner of the property, in such manner as may be prescribed 
by law, and until the same shall be paid to the owner, or into 
court for the owner, the property shall not be needlessly dis- 
turbed, or the proprietary rights of the owner therein invested 
[divested] ; and whenever an attempt is made to take private 
property for a use alleged to be public, the question whether 
the contemplated use be really public shall be a judicial ques- 
tion, and determined as such without regard to any legislative 
assertion that the use is public. 

Art. ZVI., Sec. 7. Bight of Way for Ditches, etc.] 

All persons and corporations shall have the right of way 
across public, private and corporate lands for the construction of 
ditches, canals and flumes, for the purpose of conveying water \ 

for domestic purposes, for the irrigation of agricultural lands, 
and for mining and manufacturing purposes, and for drainage, 
upon payment of just compensation. 

(56) 



.7 



RIGHT OF WAY AND SERVITUDE. 57 

The above sections entirely eliminate the ques- 
tion of "public use" in condemnation proceedings for 
irrigation purposes. 

The '-Eminent Domain" act, incorrectly printed as. 
partof the "Code of Civil Procedure" in the compila- 
tion of 1883, "provides a complete system of procedure 
for the taking or damaging of private property, and 
determining the compensation therefor, when the same 
is authorized by law. It complies with the constitution 
in providing for a Board of Commissioners or jury, 
but is a special proceeding, and differs in many respects 
from our ordinary civil action." 

Tripp et al. vs. Overocker et aL^ 7 Colo., 72. 

G. S. 309. Bight of way— Of water— Crossing— Priority.] 

.Any ditch company formed under the provisions of this 
(corporations) act shall have the right of way over the line 
named in the certificate. [Sec. 275 (85), p. 171, G. L. (The 
full text of this \ may be found in ch. XVI.) 

G. S. 1712. Bight of way of Owners near Streams.] 

When any person owning claims in such locality (on the 
bank, margin or neighborhood of any stream) has not sufficient 
length of area exposed to said stream to obtain a sufficient 
fall of water to irrigate his land, or that his farm or land used 
by him for agricultural purposes is too far removed from said 
stream, and that he has no water facilities on .those lands, he 
shall be entitled to a right of way through the farms or tracts 
of lands which lie between him and said stream, or the farms 
or tracts of lands which lie above or below him on said stream, 
for the purposes hereinbefore stated. [Sec. 2, p. 67, acts 1861 
— Sec. 2, p. 362, R. S. — Sec. 1373 (2), p. 515, G. S. 

Said purposes are for the availing himself of the 
use of the water of such stream on his claim. (G. S, 
171 1., ch. II.) 

In Yunker vs, Nichols, i Colo., 551, a case decided 
in 1872, this right was held to exist in favor of those 
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holding lands so situated as to make it necessary to 
cross the lands of others, independent of any statutory 
provisions. The court, Hallett, C. J., says: "When 
the lands of this Territory were derived from the gen- 
eral government, they were subject to the law of 
nature, which holds them barren until awaked to fer- 
tility by nourishing streams of water, and the 
purchasers could have no benefit from the grant with- 
out the right to irrigate them. It may be said that all 
lands are held in subordination to the dominant rights 
of others who must necessarily pass over them 
to obtain a supply of water to irrigate their own 
lands, and this servitude arises, not by grant, but by 
operation of law." 

9. S. 1713. Eztent of such Bight of Way.] 

Such right of way shall extend only to a ditch, dyke or 
cutting sufficient for the purpose required. [Sec. 3, p. 67, acts 
1861— Sec. 3, p. 363, R. S.— Sec. 1734 (3), p. 515, G. L. 

G. S. 1715. Condemnation of Bight of Way.] 

Upon the refusal of the owners of tracts of land or lands^ 
through which said ditch is proposed to run, to allow of its 
passage through their property, the person or persons desiring 
to open such ditch may proceed to condemn and take the 
right of way therefor (under the provisions of the *' Eminent 
Domain Act"). [Sec. 1376 (5), p. 516, G. L. 

Q. S. 1716. Only one Ditch if practicable.] 

No tract or parcel of improved or occupied land in this 
State shall, without the written consent of the owner thereof, 
be subjected to the burden of two or more irrigating ditches 
constructed for the purpose of conveying water through said 
property to lands adjoining or beyond the same, when the 
same object can feasibly and practicably be attained by uniting 
and conveying all the water necessary to be conveyed through 
such property in one ditch. [Sec. i, p. 164, acts 1881. 
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Q. S. 1717. Shortest Route must be taken.] 

Whenever any person or persons find it necessary to con- 
vey water for the purpose of irrigation through the improved 
or occupied lands of another, he or they shall select for the 
line of such ditch through such property the shortest and 
most direct route practicable upon which said ditch can be 
constructed with uniform or nearly uniform grade, and dis- 
charge the water at a point where it can be conveyed to and 
used upon the land or lands of the person or persons con- 
structing such ditch. [Sec. 2, p. 164, acts 1881. 

G. S. 1718. Owner must permit Others to Enlarge.] 

No person or persons having constructed a private ditch 
for the purposes and in the manner hereinafter provided, shall 
prohibit or prevent any other person or persons from enlarging 
or using any ditch, by him or them constructed, in common 
with him or them, upon payment to him or them of a reason- 
able proportion of the costs of construction of said ditch. 
[Sec. 3, p. 164, acts 1881. 

Of sees. 1 7 16 and 171 8 our Supreme Court says: 
"We think it was competent for the Legislature to 
adopt §1716 aforesaid; it does not conflict with the 
constitutional provisions granting a right of way for 
the construction of ditches ; but while recognizing 
the privilege, it simply undertakes to regulate the 
exercise thereof so as to inflict the least possible 
inconvenience and injury upon the owner of the ser- 
vient estate. Sec. 1718 is in most respects a comple- 
ment of § 17 16. But in so far as the latter undertakes 
to limit or direct the compensation to be paid for the 
property, it is clearly unconstitutional and void. The 
right to enlarge and use the ditch of another already 
constructed will be enforced in the same manner and 
under the same law as the right to take or damage 
any other kind of private property." 

Tripp et al. vs. Overocker e^ a/., 7 Colo. 72. 
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Right of way and the right to condemn the same 
are also given by G. S. 17 19 (ch. V.), when the head of 
a ditch is to be extended up stream. 

Q. S. 1727. Bight of Way 10 owners of Wheels, etc.] 

The right of way shall not be refused by the owner of any 
tract of land upon which it is required (by those who wish to 
place wheels upon the bank of a stream), subject of course to ^ 

the like regulations as required for ditches, and laid down in 
sections hereinbefore enumerated. [Sec. 8, pp. 68-9, acts 1861 — 
Sec. 6, p. 364, R. S. — Sec. 1377 (6), p. 516, G. L. 

G*. S. 338. Ditch, etc., Company may Condemn real estate needed.] 

If any corporation formed under this (corporations) act for 

the purpose of constructing a ditch shall 

be unable to agree with the owner for the purchase of any real 
estate required for the purposes of any such corporation or 
company, or the transaction of the business of the same, or 
for right of way, or any other lawful purpose connected with 
or necessary to the operations of such company, such corpora- 
tions may acquire such title in the manner provided by law. i 
[Sec. 304 (114), p. 182, G. L. 

(}. S. 339. Entry on land to Survey, etc.] 

Any company formed under the provisions of this act for 
the purpose of constructing a . . . . ditch .... may cause 
such examination and survey as maybe necessary to the selec- 
tion of the most advantageous route, and for such purpose, by 
its officers, agents or servants, may enter upon the lands of 
any person or corporation, but subject to liability for all actual 
damages which shall be occasioned thereby. [Sec 305 (115), 
p. 183, G. L. 

As to the nature of the estate which may be 
acquired by condemnation, there is nothing in ^he 
constitution, the statutes, the court decisions, the gen- 
eral theory of the lav^r of the " Eminent Domain," or 
the reason of things to indicate that any higher estate 
can be obtained than that absolutely necessary to 
enable the owner of the prospective ditch to build the 



.; 



RIGHT OF WAY AND SERVITUDE. 61 

same and keep it in repair. No more can be taken 
than is necessary for the accomplishment of the object, 
and if the language of the act admits of a construc- 
tion which will leave the fee in the owner, subject to 
the easement, it will* be so construed. 

Mills Eminent Domain, §49. 

Washington Cemetery vs. Prospect Park Ry., 
68 N. Y., 59. 

The "Eminent Domain" act, §6, says that the 
petitioner shall become "seized in fee" of the lands, 
etc., but the constitution does not give power further 
than to "take private property;" and in view of the 
strict rules of construction in such proceedings, no 
greater interest in the property would be allowed to 
be taken than the necessities of the petitioner required ; 
indeed, the petitioner might not want more than an 
easement. 

U. S. Rev. Stat, 2339 (Ch. II.), provides for right of 
way as between two settlers on the public domain. 

An interesting question suggests itself here, as to 
what are the rights of settlers on government land, in 
this connection, before obtaining patent. As we have 
seen. Congress has by various enactments granted 
rights of way and water in the public lands and 
streams, and that any one who takes land from the 
government takes it subject to any valid appropriation 
or easement to which it may be subject at the time his 
title attaches. This time is held to be the date of the 
issuing of his patent thereto, and that there is no rela- 
tion back of his rights to the time of his settlement or 
filing. 
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Broder vs. Natoma etc. Go., 50 Cal, 621; 11 

Otto (U. S.), 274. 
Osgood vs. El Dorado W. Co., 56 Cal., 571. 
Farley vs. Spring Valley etc. Co., 58 Id., 142. 
Shoemaker vs. Hatch, 13 Nev., 261. 

Lands may be condemned for reservoir purposes in 
the same manner as provided by law for the condem- 
nation of lands for the right of way for ditches. (G. 
S. 1724, cited in ch. IX.) 

The case of the South Boulder D. & R. Co. vs. The 
Community D. & R. Co., now pending on appeal in 
our Supreme Court, involves the question of the right 
of one such corporation to condemn for its own use 
the reservoir site of another. Such an action was 
begun by appellant against appellee and others, both 
companies being at the time engaged in the construc- 
tion of their works, the South Boulder Company 
claiming prior rights under G. S. 309 and 1720, where- 
upon the Community Company procured a perpetual 
injunction against the condemnation proceedings in 
the Boulder County District Court, from which judg- 
ment the appeal was taken. 
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CHAPTER IX. 



RESERVOIRS. 



a. S. 1724. Sight to Water— Right of Way— Embankments.] 

Persons desirous to construct and maintain reservoirs for 
the purpose of storing water, shall have the right to take from 
any of the natural streams of the State and store away any 
unappropriated water not needed for immediate use for 
domestic or irrigating purposes; to construct and maintain 
ditches for carrying such water to and from such reservoir, and 
to condemn lands for such reservoirs and ditches in the same 
manner provided by law for the condemnation of lands for right 
of way for ditches ; Provided^ no reservoir with embankments 
or a dam exceeding ten feet in height shall be made without 
first submitting the plans thereof to the County Commissioners 
of the county in which it is situated, and obtaining their 
* approval of such plans. [Sec. 38, pp. 106-7, acts 1879. 

&. S. 1725. Conducting Water in Natural Streams.] 

The owners of any reservoir may conduct the water there- 
from into and along any of the natural streams of the State, 
but. not so as to raise the waters thereof above ordinary high 
water mark, and may take the same out again at any point 
desired, without regard to the prior rights of others to water 
from said stream ; but due allowance shall be made for evap- 
oration and scapage, the amount to be determined by the 
commissioners of irrigation of the district ; or if there are no 
such commissioners, then by the County Commissioners of the 
county in which the water shall be taken out for use. [Sec. 39, 
p. 107, acts 1879. 

Q. S. 1726. Damages.] 
^ The owners of the reservoirs shall be liable for all dam- 

ages arising from leakage or overflow of the waters therefrom, 
or by floods caused by breaking of the embankments of such 
reservoirs. [Sec. 40, p. 107, acts 1879. 

( 63 ) 
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See Ch. X. as to the nature of this liability. 
Subject to the rights of others, one may utilize the 
bed of a non-navigable streani upon the public 
domain as a reservoir for the purpose of storing and 
preserving the water, even though an actual diversion 
from the bed of the stream does not take place until 
a subsequent date. 

Larimer Co. Res. Co. vs. People, 9 West Coast 
Rep. (Colo.) 527. 



CHAPTER X. 



DUTIES, LIABILITIES AND PENALTIES. 

As we shall see (ch. XL), ditch owners are obliged 
to furnish water to persons owning lands under them^ 
under certain circumstances. 

U. S. Bey. Stat., 2339. Damages.] 

Whenever any person, in the construction of any ditch or 
canal, injures or damages the possession of any settler on the 
public domain, the party committing such injury or damage 
shall be liable to the party injured for such injury or damage. 

G. S. 312. Eeeping Ditch in Bepair.] 

Every ditch company organized under the provisions of 
this (corporations) act shall be required to keep their ditch in 
good condition so that the water shall not be allowed to 
escape from the same to the injury of any mining claim, road, 
ditch or other property ; and whenever it is necessary to con- 
vey any ditch over, across or above any lode or mining claim, 
or to keep the water so conveyed therefrom, the company 
shall, if necessary to keep the water of said ditch out or from 
any claim, flume the ditch so far as necessary to protect such 
claim or property from the water of said ditch. [Sec. 278^(88) > 
pp. 172-3, G. L. 

G. S. 1726. Liability for Damages.] 

The owners of reservoirs shall be liable for all dam- 
ages arising from leakage or overflow of the waters therefrom, 
or by floods caused by the breaking of the embankments of 
such reservoirs. [Sec. 40, p. 107, acts 1879. 

G. S. 1728. ICaintaining Embankments— Tail DitcL] 

The owner or owners of any ditch for irrigation or other 
purposes shall carefully maintain the embankments thereof, so 
that the waters of such ditch may not flood or damage the 

(65) 
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premises of others, and shall make a tail ditch so as to return 
the water in such ditch with as little waste as possible into the 
stream from which it was taken. [Sec. 7, p. 36, R. S., with 
first clause, amendment 1872 — p. 144, sec. i, second clause — 
sup. by sec. 2, p. 78, acts 1876. 

As to the requirement of a ''tail ditch'' the rule 
laid in Coffin et at. vs. Left Hand Ditch Co., 6 Colo., 
443, that the water may be carried across a divide and 
used in another valley, would make this part of the 
statute nugatory in such a case. 

As to the nature of the liability of ditch and reser- 
voir owners under the sections above cited, and especi- 
ally G. S. 1 726, in so far as they may change the common 
law liability under like circumstances, there has been no 
decision of our Supreme Court. The liability in such 
cases at common law has been considered in several Cal- 
ifornia cases. In Hoffman z/i*. Tuolumne etc. Co., 10 Cal., i 
413, which was an action brought to recover damages 
caused by the breaking of defendant's dam ; the right 
to recover was based upon an allegation that the dam 
was built in a careless and insufficient manner. It was 
held that such claim presented a good cause of action, 
if the bad construction was the proximate cause of the 
damage. But a charge that, "If the jury believed that 
the defendant could have constructed the dam in a 
better or more substantial manner, so as to prevent its 
breaking, then the defendant was liable," was held 
erroneous, as stating the defendant's duty and liability 
too broadly. It was held, that the question is not 
what the defendant could possibly have done, but 
what discreet and prudent men should ordinarily do 
in such cases, where their own interests are to be 
affected. In Wolfe vs. St. Louis, etc., Co., 10 Cal., 541, 
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the test was held to be, that care and caution 
which ordinarily prudent vaen use in Uke instances in 
their own affairs. The English rule in such cases 
makes the ditch or reservoir owner an insurer of the 
safety of the property of others against all possible 
injury occasioned by his structures, irrespective of any 
question of negligence, and even though caused by an 
unusual storm or ''act of God." Mr. Pomeroy says 
in this connection : " While the English doctrine is 
extreme in one direction, it may well be doubted 
whether this rule {^'reasonably prudent''^ does not go 
too far in the other extreme and impose an insufficient 
liability upon the owners of water works. Since these 
structures are necessarily dangerous to neighboring 
proprietors, and since the injury caused by their acci- 
dental bursting and overflow is necessarily great, it 
would seem just that these owners should be required 
to use all reasonably possible means in their construc- 
tion and management to prevent accidental injuries 
thereby. I would venture to suggest that the rule as 
laid down by the trial court in the case of Hoffman 
vs, Tuolumne etc. Co., above quoted, would be more 
reasonable and just to all the parties interested, than 
the one finally adopted by the court. These dams, 
reservoirs and other structures, in their essentially 
dangerous nature, have some analogy, at least, to rail- 
ways, and the same test of liability might, under their 
respective circumstances, be appropriately applied to 
each." 

2 West -Coast Rep., 165. 

In Burbank vs. West W. etc. Co., 13 Nev., 431. it 
was held that defendant was bound to provide against 
such floods as had occurred within his knowledge. 
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It was also held in Trale vs. Sears etc. Co., 12 Cal., 
555, that the doctrine of contributory negligence could 
not apply to an injury caused by such negligence of 
the defendant ; that a want of reasonable care on the 
plaintiff's part could not be set up to such an action. 

Reverting now to G. S. 1726, it may be suggested 
that the rule as to the necessity of proof of negligence 
under it should be the same as that under G. S. 2804, 
which fixes the liability of railway companies for 
killing stock, the language, "shall be liable for dam- 
ages," being the same in both. In A., T. & S. F. R. 
R. Co. vs. Lujan, 6 Colo., 338, the only decision thus 
far on this statute in our Supreme Court, the railroad 
company assigned for error, that there was no proof of 
negligence on their part, thus directly raising the ques- 
tion under consideration ; but all that there is in the 
report to indicate the opinion of the court on this \ 

point is: "The testimony as to the manner in which 
the horse was killed, though somewhat conflicting, is 
sufficient to sustain the finding and judgment of the 
County Court." An examination of the abstract and 
briefs show that the railroad company denied that 
there was any evidence, firsty to show that the horse 
was killed by them; or, second, that there was any 
negligence on their part ; and as there certainly was no 
evidence whatever of any negligence, the court may 
be said to have meant by its decision that no proof of 
negligence is necessary; and this is the rule followed 
by our nisi prius courts generally in such cases. \ 

0. S. 1730. Crossing liighways— Bridge.] ^ 

Any ditch company constructing a* ditch, or any individual 
having ditches for irrigation, or for other purposes, wherever 
the same be taken acr«>bs any public highway or public traveled 
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road, shall put a good substantial bridge, not less than fourteen 
feet in breadth, over such water course where it crosses said 
road. [Sec. lo, p. 364, R. S.— -Sec. 1381 (10), p. 516, G. L. 

G. S. 1731. Ditch mast be Bridged in Three Days— Duty of Super- 
visor.] 

When any such ditch or watercourse shall be constructed 
across any public traveled road, and not bridged within three 
y days thereafter, it shall be the duty of the supervisor of the 

road district to put a bridge over said ditch or watercourse, of 
the dimensions specified in section ten of this chapter, 
and call on the owner or owners of I he ditch to pay the ex- 
penses of constructing such bridge. [Sec. 11, p. 364, R. S. — 
Sec. 1382 (21), p. 517, G. L. 

Sec. 10 referred to in last above section is G. S. 

1730. 

0. S. 1732. Proceedings against Owner for Payment— Damages. 

If the owner or owners of such ditch refuse to pay the 
bill of expenses so presented, the supervisor may go before 
any justice of the peace in the township or precinct, and make 
\ oath to the correctness of the bill, and that the owner or 

owners of the ditch refuse payment; and thereupon such 
justice of the peace shall issue a summons against such owner 
or owners, requiring him or them to appear and answer to the 
complaint of such supervisor in an action of debt for the 
amount sworn to be due, such summons to be made return- 
able and served, and proceedings to be had thereon as in other 
cases; and in case judgment shall be given against such 
owner or owners, the justice shall assess, in addition to the 
amount sworn to be due as aforesaid, the sum of ten dollars, 
as damages arising from the delay of such owner or owners, 
such judgment to be collected as in other cases, and to be a 
fund in the hands of the supervisor of roads, for the repairs of 
roads in such precinct or district. [Sec. 12, p. 365, R. S. — Sec. 
1383 (12), p. 5i7» G. L. 

Q. S. 2988. Allowing Water to Waste on Beads.] 

No person or persons, or corporation shall 

cause waste water, or the water from any ditch, road, drain or 
flume or other place, to flow in or upon any road or highway 
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SO as to damage the same, and any such person or persons or 
corporation so offending or violating any of the provisions of 
this section or any of the sections of this act, for which there is 
no specifi cpenalty provided, sliall pay a fine of not less ten 
dollars, nor more than three hundred dollars for each offense, 
and a like fine of ten dollars for each day that such obstruction 
shall be suffered to remain in said highway, and shall also be 
liable to any person or persons or corporation in a civil action 
for any damages resulting therefrom ; and it shall be the duty 
of the road overseer in the district in which such violation 
shall occur, to prosecute any person, persons, corporation 
or corporations violating the provisions of this act. [As 
amended, p. 326, Session Laws, 1885. 

G. S. 2990. Bridging Ditch at Boad-Crossing.] 

Any person or persons, corporation or company, owning 
or constructing any ditch, race, drain, or Hume, in, upon or 
across any highway, shall keep the highway open for safe and 
convenient travel by constructing bridges over such ditch, 
race, drain or flume; and within five days after any ditch is 
constructed across, in or upon any highway at any point thereo 
so as to interfere with or obstruct such highway, the person or 
persons owning or constructing such ditch, shall erect a good 
and substantial bridge of not less than twenty feet in width 
across the same, which shall thereafter be maintained by the 
county; Provided, That all such bridges which shall be of 
greater length than twenty feet shall be constructed as herein 
provided, and thereafter maintained in proper condition for 
safe travel by the owner or owners of said ditch. Any person 
or persons, corporation or company, constructing any ditch, 
race, drain or flume, in, upon or across any highway, and fail- 
ing to keep the highway open for safe and convenient travel, 
as in this act provided, shall forfeit the sum of twenty-five 
dollars to the county for each and every day of failure to keep 
the same open for safe and convenient travel as aforesaid. 
And any person or persons, corporation or company, who shall 
fail to erect a good and substantial bridge across any ditch, 
race, drain or flume, within five days after the same is con- 
structed in, upon or across any highway, and keep the same 
in proper condition and repair, as herein provided, shall forfeit 
the sum of twenty-five dollars to the county for each and every 
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day of failure to erect such bridge and keep the same in re- 
pair, as aforesaid, together with the cost of constructing there 
a good and substantial bridge, or making necessary repairs, 
which the road overseers of the district shall at once proceed 
to build or repair, and such party or parties so neglecting shall 
also be liable in damages to any person or persons dam- 
aged by such neglect. [As amended. Session Laws, 1885, p. 

324.] 

0. S. 1733 Owner of Ditch must Prevent Waste.] 

The owner of any irrigating or mill ditch shall carefully 
maintain and keep the embankments thereof in good repair, 
and prevent the water from wasting. Sec. i, p. 78, acts 1876 
—Sec. 1385 (i), p. 518, G. L. 

Q, S. 1731 Banning Ezcess of Water Forbidden.] 

During the summer season it shall not be lawful for any 
person or persons to run through his or their irrigating ditch 
any greater quantity of water than is absolutely necessary for 
irrigating his or their said land, and for domestic and stock 
purposes; it beingvthe intent and meaning of this section to 
prevent the wasting and useless discharge and running away 
of water. [Sec. 2, p. 78, acts 1876— Sec. 1386 (2), p. 518, G. L. 

Or, S. 1735. Penalty for Violation of this Act.] 

Any person who shall wilfully violate any of the provis- 
ions of this act, shall, on conviction thereof before any court 
having competent jurisdiction, be fined in a sum of not less 
than one hundred (100) dollars. Suits for penalties under 
this act shall be brought in the name of the people of the 
State of Colorado. [Sec. 3, p. 78, acts 1S76 — Sec. 1387 (3), p. 
518, G. L. 

OF. S. 1736. Owner keep Eead-Gfate— Size of Timbers.] 

That the owner or owners of every irrigating ditch, flume 
f or canal, in this State, shall be required to erect and keep in 

good repair a head-gate at the head of their ditch, flume or 
canal. Such head-gate, together with the necessary embank- 
ments, shall be of sufficient height and strength to control the 
water at all ordinary stages. The frame-work of such head- 
gate shall be constructed of timber not less than four inches 
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square, and the bottom, sides and gate or gates, shall be of 
plank not less than two inches in thickness. [Sec. i, p. 165^ 
acts 1 88 1. 

0. S. 1737. Liability of Owner for Neglect, Befasal.] 

Owners of all ditches shall be liable for all damages 
resulting from their neglect or refusal to comply with the 
provisions of section one (G. S. 1736) of this act. [Sec. 2, p. 
J 65, acts 1 88 1. 

Ditch owners are also required to construct and 
maintain a weir or measuring device at the heads of 
their ditches. (Ch. XIV.) 

G. S. 1755. Interfering with Head-gate, etc] 

Every person who shall wilfully open, close, change or 
interfere with any head-gate or water box, without authority, 
shall be guilty of a misdemeanor, and on conviction thereof 
shall be fined not less than fifty dollars, nor more than three 
hundred dollars, and may be imprisoned not exceeding sixty 
days. [Sec. 44, p. 108, acts 1879. 

(3t, S. 1759. Destroying Head-gate, Bank, etc.] 

Any person or persons who shall knowingly and wilfully 
cut, dig, break down or open any gate, bank, embankment or 
side of any ditch, canal, flume, feeder or reservoir in which 
such person or persons may be a joint owner, or the property 
of another, or in the lawful possession of another or others, 
and used for the purpose of irrigation, manufacturing, mining 
or domestic purposes, with intent maliciously to injure any 
person, association or corporation, or for his or her own gain, 
unlawfully, with intent of stealing, taking or causing to run or 
pour out of such ditch, canal, reservoir, feeder or flume, any 
water for his or her own profit, benefit or advantage, to the 
injury of any other person, persons, association or corporation, 
lawfully in the use of such water or of such ditch, canal, 
reservoir, feeder or flume, he, she or they so offending shall be 
deemed guilty of a misdemeanor, and on conviction thereof 
shall be fined in any sum not less than five dollars nor more 
than three hundred dollars, and may be imprisoned in the 
county jail not exceeding ninety days. [Sec, i, p. 163, acts 
1881. 



> 



y 



DUTIES, LIABILITIES AND PENALTIES. 73 

G. S. 1760. Jurisdiction of Justices of the Peace.] 

Justices of the Peace shall have jurisdiction of all offenses 
under the provisions of this act (G. S. 1759), saving to any 
party defendant the right to be tried by a jury, as in other 
criminal cases before such justices now provided for by law; 
and also the right to appeal, in manner and form as by law 
now, or hereafter to be provided for by law, in criminal cases 
before such justices. [S^c. 2, p. 163, acts 1881. 

Session Laws 1885. Trespass.] 

Every person who shall wilfully commit any trespass by en- 
tering upon the improved or enclosed land of another, without 
the permission of the owner thereof, with intent to cut, injure 
or destroy any dam, dyke or embankment kept or maintained 
for the purpose of storing water in any lake, creek or reser- 
voir, shall, upon conviction therefor, be punished by imprison- 
ment in the county jail not less than ten days nor more than 
one year, or by a fine not less than 4ifty dollars and not more 
than one thousand dollars, or by both such fine and imprison- 
ment. [P. 165. 

^ 0. S. 903. Haliciotis Mischief.] 

If any person shall unlawfully, wantonly, wilfully or 
maliciously, cut down, break down, level, demolish or other- 
wise destroy or damage any bridge, embankment, mill dam or 
ditch, being the property of another ; . . . . where the value of 
the personal property destroyed or injured shall exceed 
twenty dollars, shall on conviction be punished by imprison- 
ment in the State penitentiary not more than five years, or by 
a fine not exceeding one thousand dollars ; or where the value 
of the personal property destroyed or injured shall be twenty 
dollars or under, shall, on conviction, be punished by a fine 
not exceeding one hundred dollars, or imprisonment in the 
■county jail not more than three months, or both such fine and 
imprisonment, in the discretion of the court. [As amended 
/ Session Laws 1885, p. 167. 

As embankments, etc., are not personal property, 
however, the foregoing product of our Senator- 
makers would hardly inspire much terror in a would- 
be vandal. But see next section. 
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a. S. 315. Malicious Hischief.] 

Any person who shall wilfully or maliciously damage or 
interfere with any . . . . ditch, flume, .... or any of the fix- 
tures, tools, implements, appurtenances or any property of 
any company which may be organized under the provisions of 
this act, upon conviction thereof before any court of competent 
jurisdiction in the county where the offense shall have been 
committed, shall be deemed guilty* of a misdemeanor, and 
shall be punished by fine or imprisonment, or both at the dis- 
cretion of the court, said imprisonment not to exceed one 
year, and said fine not to exceed five hundred dollars, which 
fine shall be paid into the county treasury for the use of the 
common schools, and said offender shall also pay all damages 
that any such corporation may sustain, together with costs of 
suit. [Sec. 297 (107), p. 180, G. L, 

G. S. 882. Polluting Stream or Bitch.] 

If any person or persohs shall hereafter throw or discharge 
into any stream of running water, or into any ditch or flume 
in this State, any obnoxious substance, such as refuse matter 
from slaughter house or privy, or slops from eating-houses or 
saloons, or any other fleshy or vegetable matter which is sub- 
ject to decay in the water, such person or persons shall, upon 
conviction thereof, be punished by a fine not less than one 
hundred dollars nor more than five hundred dollars for each 
and every offense so committed. [Sec, i, acts 1874, p. 99 — 
Sec. 165, p. 307, G. L. — In force Feb. 13, 1874. 

GF. S. 3259. Damage to Ditches, etc., by persons floating timber.] 

That it shall be lawful for any person or persons to float 
any and all kinds of timber, such as saw logs, ties, fencing 
poles or posts and firewood down any of the streams of this 
State ; Provided^ that any person or persons desiring to float 
any such timber down said streams shall first execute a bond 
running to the people of each county through which such 
timber is floated, in a sum sufficient to cover all damages that 
may be done to any bridges, dams or irrigating ditches that 
are now or may hereafter be constructed in or across any 
streams of this State ; such bond to be approved by the Board 
of County Commissioners of the county or counties through 
which such timber is to be floated. [.Sec. 1856 (i), p. 643, G. L. 
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0. S. 3472. How Measured.] 

Water sold by the inch by any individual or corporation 
shall be measured as follows, to-wit : Every inch shall be conj-id- 
ered equal to an inch square orifice under a five-inch pressure, 
and a five-inch pressure shall be from the top of the orifice of the 
box put into the banks of the ditch to the surface of the water ; 
said boxes, or any slot or aperature through which such water 
shall be measured, shall in all cases be six inches perpendicu- 
lar, inside measurement, except boxes delivering less than 
twelve inches, which may be square, with or without slides 
all slides for the same shall move horizontally, and not other- 
wise ; and said box put into the banks of ditch shall have a 
descending grade from the water in ditch of not less than one- 
eighth of an inch to the foot. [Sec. 2779 ^3). PP- 926-7, G. L. 
— Sec. 3, p. 638. R. S. — Amd. sec. i, pp. 308-9, acts 1874 and 

1877. 

0. S. 3478. Illegal Measurement.] 

All persons for the purpose of weighing or measuring 
goods, wares, merchandise, water or other articles actually sold 
by him, not in accordance with this chapter, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof may be 
imprisoned not exceeding one year, or fined not exceeding one 
thousand dollars at the discretion of the court in which the 
conviction shall be obtained. [Sec. 2785 (9), p. 928, G. L. — 
Sec. 9, p. 309, acts 1874. 

By omitting the words, ** for the purpose of," the 
intent of the Legislature in enacting the foregoing 
section may probably be arrived at. 

See State Engineer's comment, ch. XVIII. 

For penalty for disturbing proceedings before 
referee see G. S. 1779 (ch. VII). 
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THE PURCHASE AND SALE OF WATER. 

Colo. Const., Art. ZVL, Sec. 8. County Commissioners fiz rates for 

Water.] 

The General Assembly shall provide by law that the 
Boards of County Commissioners in their respective counties 
shall have power, when application is made to them by either 
party interested, to establish reasonable maximum rates to be 
charged for the use of water, whether furnished by individuals 
or corporations. 

The corporations act (ch. XVI), provides for the 
formation of corporations for the purpose of con- 
structing ditches to convey water to lands to be used 
for irrigating, and empowers such a corporation to 
run the waters of the stream, from which it takes, 
through its ditch; and — 

G. S. 311. When Corporation must Furnish Water.] 

Any company constructing a ditch under the provisions of 
this act shall furnish water to the class of persons using the 
water in the way named in the certificate, in the way the water 
is designated to be used, whether miners, mill men, farmers, 
or for domestic use, whenever they shall have water in their 
ditch unsold, and shall at all times give the preference to the 
use of water in said ditch to the class named in the certificate ; 
the rates at which water shall be furnished to be fixed by the 
County Commissioners, as soon as such ditch shall be com- 
pleted and prepared to furnish water. [Sec. 277 (87,) p. 172, 
G. L. 

0. S. 1738. Begnlating Charges— Proceedings before Connty Com- 
missioners.] 

The County Commissioners of each county shall, at their 
regular January session in each year, hear and consider any 
and all applications which may be made to them by any party 

( 76 ) 
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or parties interested in procuring water for irrigation by pur- 
chase from any ditch or reservoir furnishing and selling water, 
or proposing to furnish water for sale, the whole or upper part 
of which shall lie in such county, which application shall be 
supported by such affidavit or affidavits as the applicant may 
see proper to present, showing reasonable cause for such 
board to proceed to fix the price of water to be thereafter sold 
from such ditch or reservoir, and [if] such Board of Commis- 
sioners shall, upon examination of such affidavit or affidavits, 
or from the oaths of witnesses in addition thereto, find that 
the facts sworn to show the application to be in good faith, 
and that there is reasonable grounds to believe that unjust 
prices are, or are likely to be, charged for water from such 
ditch or reservoir, they shall enter an order fixing a day, not 
sooner than forty days thereafter nor later than the third day 
of the [next] regular session of their board, when they will 
hear all parties directly or indirectly interested in said ditch 
or reservoir, or in procuring water therefrom for irrigation, 
who may appear, as well as all the testimony by witnesses, or 
depositions taken on notices as hereinafter provided, touching 
the said ditch or reservoir, and the cost of furnishing water 
therefrom, at which time all persons or corporations inter- 
ested in said ditch or reservoir, as well as all interested in 
obtaining water therefrom, or in lands which may be irrigated 
therefrom, may appear by themselves, their agents or attor- 
neys, and said commissioners shall then proceed to take action 
in the matter of fixing such price of water, provided the 
applicant shall, within ten days from the time of entering such 
order, cause a copy thereof, duly certified, to be delivered to 
the owner of such ditch or reservoir, if it be owned by one 
person, or each of the owners, if it be owned by several per- 
sons, or to the president, secretary or treasurer of the com- 
pany, if it belongs to a corporation or association having such 
officers, or if such owner cannot be found, he shall cause such 
copy to be left at his usual place of residence, with some 
person or member of his family residing there, and over four- 
teen years of age, and if such ditch officer cannot be found, 
he shall cause such copy to be left at the office or place of 
business of the company of which he is such officer, or at his 
residence, if such company have no place of business, and if 
such ditch is owned by several owners, not an incorporated 
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company, it shall be sufficient to serve such notice by deliver- 
ing one such copy each to a majority of them, and such 
applicant phaU make affidavit of the manner in which such 
copy or copies have been served. Depositions mentioned in sec- 
tion one hereof, to be used before said commissioners, shall be 
taken before any officer in the State authorized by law to take 
depositions, upon reasonable notice being given to the oppo- 
site party of the time and place of taking such depositions. 
[Sec. I, pp. 94-5-6, acts 1879. 

G. S. 1739. Powers and duties of Board— Subpoenas— ComptQsion— 
Adjonrnments — Ezamination — Pacts — Order — Proviso as to 
Contracts.] 

Said board shall hear and examine all legal testimony or 
proofs offered by any of the parties interested, as before men- 
tioned, as well concerning the value of the construction of 
such ditch and reservoir as the cost and expense of maintain- 
ing and operating the same, and all matters which may affect 
the just price and value of water to be furnished therefrom ; 
and they shall have power to issue subpcenas to witnesses and 
compel their attendance, which subpoenas shall be served by L 

the -sheriff of the proper county when required ; and also to 
compel the production of books and papers required for 
evidence in as full and ample a manner as the District Court 
now has. They may adjourn the hearing from time to time to 
further the ends of justice or suit the general convenience of 
parties. Upon hearing an [and] considering all the matters 
and facts involved in the case, the Board of Commissioners 
shall enter an order naming and describing the ditch or reser- 
voir with sufficient certainty, and fixing a just price upon all 
water to be thereafter sold, which price shall not be thereafter 
changed oftener than once in two years ; Provided, That no 
price so fixed shall effect [affect] the rights of parties, or their 
lawful assignees or grantees, who may have contracts with the 
company, association or person owning such ditch or reser- 
voir, or their lessees, grantees or successors, nor the rights of N 
such owners, lesses or grantees under such contract, nor shall 
it in any way affect or hinder the making of such contract. 
[Sec. 2, p. 96, acts 1879. 
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Q. S. 1740. Bight to continue Fnrcliasing Water— Tender of Price 
— Stockholders— Rights. ] 

Any person or persons, acting jointly or severally, who 
shall have purchased and used water for irrigation for lands 
occupied by him, her or them, from any ditch or reservoir, and 
shall not have ceased to do so, for the purpose or with the 
intent to procure water from some other source of supply, 
shall have a right to continue to purchase water to the same 
amount for his, her or their lands, on paying or tendering the 
price thereof fixed by the County Commissioners as above 
provided ; or, if no price shall have been fixed by them, the 
price at which the owners of such ditch or reservoir may be 
then selling water, or did sell water during the then last preced- 
ing year. This section shall not apply to the case of those who 
may have taken water as stockholders or shareholders after 
they shall have sold or forfeited their shares or stock, unless 
they shall have retained a right to procure such water by 
contract, agreement or understanding, and use between them- 
selves and the owners of such ditch, and not then to the 
injury of other purchasers of water from or shareholders in 
[the] same ditch. [Sec. 3, pp, 96-7, acts 1879. 

In Golden Canal Co. vs. Bright, 5 West Coast 
Rep., 805, G. S. 1738-1740 were passed upon in sev- 
eral phases. 

It was held that the act is not obnoxious to the con- 
stitutional objection that more than one subject is 
treated of, or is expressed in its title. The act was 
passed in pursuance of Art. XVI., sec. 8, of the Con- 
stitution, just cited, and in this regard the court say: 
^* It is plain that the object of the law, as declared in 
its title, is the regulation of the use of water for 
I ' irrigation. But it is only by the outlay of large sums 

of money in constructing and maintaining canals or 
ditches that the business of agriculture in portions of 
the State can be extensively and successfully carried 
on. The average farmer is often too poor to make 
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the expenditure necessary in maintaining and operat- 
ing a ditch of his own; besides, it is almost always a 
matter of economy to convey water long distances 
through a single large main and then distribute it 
to the consumers by means of small laterals. Conse- 
quently, individuals and corporations like respondent 
engage in the business of building and operating 
these mains, and furnishing water to farmers along 
the line thereof If these persons or corporations 
were entirely uncontrolled in the matter of prices, it 
requires no prophetic vision to see that injustice and 
trouble would follow. If allowed to speculate in that 
which is prbperly a part of the public domain, and 
protected in the possession thereof, it is exceedingly 
appropriate that they should be subjected to reason- 
able regulations in connection therewith." 

In Price vs. Riverside Land, etc., Co., 56 Cal., 430, 
it was held, that a corporation organized under 
statutes similar to our own, for the purpose of fur- 
nishing water for irrigation, etc., " has impressed upon 
it di public trust — the duty of furnishing water, if water 
it has, to all those who come within the class or com- 
munity for whose alleged benefit it has been created. 
Every such corporation may exercise, on behalf of the 
public, the power of eminejit domain; and no man or 
company of men, incorporated or otherwise, can take 
the property of a citizen for his or their own exclusive 
benefit. So plain a proposition cannot require elabor- 
ation. The power — in its nature a public power — and 
the public duty are correlative. The duty exists 
without any express statutory words imposing it, 
wherever the public use appears." 
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It was further heldy in the Golden Canal Co.'s case, 
that a ditch-owner may make reasonable rules, subject 
to statutory provisions, to be observed by himself and 
the consumer, in the sale and distribution of water 
from his ditch. But under G. S. 1740, a prior pur- 
chaser has an affirmative right to continue his purchase 
of water, and he is not compelled as a condition pre- 
cedent to the exercise of this right, to acknowledge 
the equity of all the rules adopted by the ditch-owner. 
If the rule is fair and reasonable, his obedience thereto 
will be enforced regardless of the prior approval; but 
the reasonableness thereof is a matter to be deter- 
mined in some proper tribunal. 

It was further held, that a prior purchaser of water^ 
although he has not made his application therefor 
within the time prescribed by a rule of the ditch - 
owner, does not forfeit his right to have water 
furnished him, if he does so afterwards, while the 
ditch-owner is able to grant his request. Such right 
does not depend upon the fact that the applicant has 
no other source from which to obtain the water 
desired. 

It was further held, that mandamus will lie to 
enforce rights under this statute. 

It was further held, that no appeal lies from the 
decision of the Board of County Commissioners 
fixing rates to be charged and paid for water; and the 
court add : "We may fully agree with counsel, that a 
review of the decision of the Board of County Com- 
missioners in the premises ou^ht to be provided for. 
There is opportunity for gross injustice to the. ditch- 
owners, on the one hand, or the consumers on the 
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other, according as the interest or the inclination of 

the commissioners might dictate. But our duty is to 

construe the statute, not to enact it; and as the law 

now stands, no appeal from such decisions is provided 

for. Therefore respondent's attempted appeal from 

the order mentioned in this case fixing the rates, was 

was of no avail." v 

Certiorari will lie to the action of the commission- 
ers if they exceed their jurisdiction. 

Colo. Code Civil Proc, 1883, § 323. 

In Daly vs. Cox, 48 Cal., 127, it was held that an 
act providing that a Board of Water Commissioners 
who have power to divide the water of a certain stream, 
did not prevent those who considered themselves 
aggrieved by such action from applying to the court 
for relief in case of injustice on the part of such com- / 

missioners. The court said: " We are satisfied that 
it was not intended to confer upon them a mere arbi- 
trary discretion in the apportionment of water, to be 
exercised in utter disregard of the rights of proprie- 
tors. They are merely agents selected for the public 
convenience to regulate the distribution of water 
according to the rights of the parties in interest. But 
they are not above the law, and have not the power to 
distribute the water according to their whim or 
caprice, regardless of the rights of those entitled to 
it." It would seem that remedy might be had in like 
manner in the case of arbitrary action of commis- -^ 

sioners in fixing rates. 
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WATER DISTRICTS AND DIVISIONS. 

Q. S. 1741.] 

The lands now irrigated, or which be hereafter irrigated 
from ditches now taking water from the following-described 
rivers or natural streams of the State of Colorado, are hereby 
declared to constitute irrigation districts. [Sec. 5, p. 97, acts 

1879. 

a. S. 1742.] 

District Number One shall consist of all lands irrigated 
from ditches from the South Platte River, between its inter- 
section with the State line of Colorado and Nebraska, and the 
mouth of the Cache-la-Poudre. 

&. S. 1743.] 

District Number Two shall consist of land irrigated from 
ditches taking water from the South Platte River and its trib- 
utaries, excepting Big Thompson, St. Vrain and Clear Creek, 
between the mouth of Cache-la-Poudre and the mouth of 
Cherry Creek. 

G. S. 1744.] 

District Number Three shall consist of all lands irrigated 
from ditches taking water from the Cache-la-Poudre and its 
tributaries. 

G. S. 1745.] 

District Number Four shall consist of all lands irrigated 
from ditches taking water from the Big Thompson and its 
tributaries. 

a. S. 1746.] 

District Number Five shall consist of all lands irrigated 
from ditches taking water from the St. Vrain Creek and its 
tributaries, except the Boulder, its tributaries, and Coal Creek. 

(83) 
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ff. S. 1747.] 

District Number Six shall consist of all lands irrigated 
from ditches taking water from the Boulder and its tributaries, 
and Coal Creek. 

&. S. 1748.] 

District Number Seven shall consist of all lands irrigated 
from ditches taking water from Clear Creek and its tributaries. 

a. S. 1749.] 

District Number Eight shall consist of all lands irrigated 
by ditches taking water from Cherry Creek, Plum Creek and 
Platte River, and their tributaries, except Bear Creek, above 
District Number Two, and below the forks of the North and 
South branches of the Platte River. 

G. S. 1750.] 

District Number Nine shall consist of all lands irrigated 
by ditches taking water from Bear Creek and its tributaries. 

G. S. 1751.] 

District Number Ten shall consist of all lands irrigated 
from ditches taking water from the Fountain and its tributa- 
ries; Provided^ That said district shall not extend beyond the 
limits of El Paso County. 

Session Laws 1885, p. 256.] 

Sec. 4. District Number Eleven shall consist of all lands 
irrigated from ditches or canals taking water from that part of 
the Arkansas River lying in Chaffee County ; also all lands irri- 
gated from ditches and canals taking water from the tributaries 
to the said portion of the Arkansas River. 

Sec. 5. District Number Twelve shall consist of all lands 
irrigated from ditches and canals taking water from that part 
of the Arkansas River lying in Fremont County; also all lands 
irrigated from ditches or canals taking water from the tribu- 
taries of said portion of the Arkansas River, except Grape 
Creek and its tributaries. 

Sec. 6. District Number Thirteen shall consist of all 
lands irrigated from ditches or canals taking water from 
Grape Creek and its tributaries. 



^ 
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Sec. 7. District Number Fourteen shall consist of all 
ditches or canals taking water from the Arkansas River in 
Pueblo County ; also all lands irrigated by ditches or canals 
taking water from the tributaries of said Arkansas River in 
said county, [except] the St. Charles and its tributaries, and 
the Huerfano and its tributaries. 

Sec 8. District Number Fifteen shall consist of all lands 
/ irrigated from ditches or canals taking water from the St. 

Charles and its tributaries. 

Sec. 9. District Number Sixteen shall consist of all lands 
irrigated from ditches and canals taking water from the Huer- 
fano and its tributaries. 

Sec. 10. District Number Seventeen shall consist of all 
lands irrigated from ditches and canals taking water from that 
part of the Arkansas River lying in Bent County; also all 
lands irrigated from ditches or canals taking water from the 
tributaries of said portion of the Arkansas River, except the 
Apishapa and its tributaries, and the Purgatoire and its tribu- 
taries. 

' Sec. II. District Number Eighteen shall consist of all 

lands irrigated from ditches and canals taking water from the 
Apishapa and its tributaries. 

Sec. 12. District Number Nineteen shall consist of all 
lands irrigated from ditches or canals taking water from the 
Purgatoire and its tributaries. 

Sec. 13. District Number Twenty shall consist of all 
lands irrigated from ditches or canals taking water from that 
part of the Rio Grande River lying in Rio Grande County ; 
also all lands irrigated from ditches or canals taking water 
from the tributaries of said portion of the Rio Grande River, 
which shall include the Piedra, Spring and Gato Creeks. 

Sec. 14. Di.strict Number Twenty-one shall consist of all 
/ lands irrigated from ditches or canals taking water from the 

Alamosa and La Jara Creeks and their tributaries. 

Sec. 15. District Number Twenty-two shall consist of all 
lands in the State of Colorado irrigated from ditches or canals 
taking water from Conejos Creek and its tributaries. 

6 



86 WATER DISTRICTS AND DIVISIONS. 

Sec. i6. District Number Twenty-three shall consist of 
all lands irrigated from ditches and canals taking water from 
that portion of the Rio Grande River which forms the western* 
boundary of Costilla County ; also all lands watered by ditches 
or canals taking water from the tributaries to said portion of 
the Rio Grande River, excepting the Culebra and Costilla 
Creeks and their tributaries. 

Sec. 17. District Number Twenty-four shall consist of 
lands irrigated from ditches or canals taking water from the 
Culebra Creek and its tributaries, and as much of the lands as 
lie in the State of Colorado as are irrigated from ditches or 
canals taking water from the Costilla Creek and its tributaries. 

Sec. 18. District Number Twenty-five shall consist of all 
lands irrigated from ditches or canals taking water from the 
San Luis Creek and its tributaries. 

Sec. 19. District Number Twenty-six shall consist of all 
lands irrigated from ditches or canals taking water from the 
Saguache Creek and its tributaries. 

Sec. 20. District Number Twenty-seven shall consist of 
all lands irrigated from ditches or canals taking water from 
Tuttle, Carnero, La Garita and all other creeks and their trib- 
utaries which have their sources of water supply in the La 
Garita mountains, and flow eastward into the San Luis valley. 

ft 

Sec. 21. District Number Twenty-eight shall consist of 
all lands irrigated from ditches or canals taking water from 
the Tomichi and its tributaries. 

Sec. 22. District Number Twenty-nine shall consist of 
all the lands lying in the State of Colorado irrigated from 
ditches or canals taking water from that part of the San Juan 
River and its tributaries which lie above the junction of the 
San Juan River and the Rio Piedra, and including the Rio 
Piedra. 

Sec. 23. District Number Thirty shall consist of all lands 
lying in the State of Colorado irrigated from ditches and 
canals taking water from that part of the Rio Las Animas 
River and its tributaries which lie in Colorado. 

Sec. 24. District Number Thirty-one shall consist of all 
lands in the State of Colorado irrigated from ditches or canals 
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taking water from the Los Pinos River and its tributaries 
which lie in Colorado. 

Sec. 25. District Number Thirty-two shall consist of all 
lands in the State of Colorado irrigated from ditches or canals 
taking water from that part of the Rio Las Animas River and 
its tributaries which lie in Colorado. 

/ Sec. 26. District Number Thirty-three shall consist of all 

lands lying in the State of Colorado irrigated from ditches or 
canals taking water from the La Plata River and its tributaries 
which lie in Colorado. 

Sec. 27. District Number Thirty-four shall consist of all 
lands lying in the State of Colorado irrigated from ditches 
or canals taking water from the Rio Mancos and its tributaries. 

It will be noticed that districts Thirty and Thirty- 
two are the same. 

The act of 1879, by which the first ten districts 
were created, also provides: "Other irrigation dis- 
tricts may be formed from time to time by the 
Governor, on petition of parties interested." Several 
districts were formed under this power, and commis- 
sioners appointed; and these new districts were 
incorporated into the new act. 

G. S. 1802.] 

For the better regulation of the distribution of water for 
irrigation among the several ditches, canals and reservoirs 
into which such water may be lawfully taken in times of 
scarcity thereof, the water districts now or to be hereafter 
established by law shall be constituted into water divisions, as 
follows : 



/ 



a. S. 1803.] 

All water districts now or hereafter to be formed, consist- 
ing of lands watered from the South Platte River and its 
tributaries, shall constitute water division number one, and be 
named the South Platte Division. 
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a. s. 1S04 J 

All water districts now or hereafter to be formed, consist- 
ing of lands watered from the Arkansas River and its tribuaries, 
shall constitute water division number two, and be named the 
Arkansas Division. 

a. s. iao5.] 

All water districts now or hereafter to be formed, consist- 
ing of lands watered from the Rio Grande River and its 
tributaries, shall constitute water division number three, and 
be named the Rio Grande Division. 

Session Laws 1885, Sec. 2.] 

All water districts now or hereafter to be formed, consist- 
ing of lands in the State of Colorado watered by the San Juan 
River and its tributaries, shall constitute water division number 
four (4), and be named the San Juan Division. 

In the present state of the laws, these "divisions'^ 
are of no practical importance whatever. 



CHAPTER XIII. 



WATER COMMISSIONERS, AND THE DISTRIBUTION OF 
r WATER. 

0. S. 1714. Allotment on alternate Days.] 

In case the volume of water in said stream or river shall 
not be sufficient to supply the continual wants of the entire 
country through which it passes, then the County Judge of the 
county shall appoint three Commissioners as hereinafter pro- 
vided, whose duty it shall be to apportion in a just and equitable 
proportion a certain amount of said water upon certain or alter- 
nate weekly days to different localities, as they may in their 
judgment think best for the interest of all parties concerned, and 
with due regard to the legal rights of all. [Sec. 4, p. 68, acts 
1861 — Sec. 4, p. 363, R. S. — Amd. sec. i, p. 158, acts 1870 — sec. 
* 1375 (4), P- 515, G. L. 

This section has, however, been superseded by the 
. following provisions, adopted in 1879: 

G. S. 1752. Water Commissioners— How Appointed— Vacancies— 

Bemoval.] 

There shall be one Water Commissioner for each of the 
above-named districts, and for each district hereafter formed, 
who shall be appointed by the Governor, to be selected by 
him from persons recommended to him by the several Boards 
of County Commissioners of the counties into which water 
districts may extend, and the Water Commissioner so 
appointed shall hold his office until his successor is appointed 
/ and qualified. The Governor shall, by like selection and 

appointment, fill all vacancies which may be occasioned by 
death, resignation or continued absence from the district, 
removal or otherwise. Said County Commissioners may, from 
time to time, recommend persons to be appointed as above 
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provided, and the Governor may at any time remove any 
Water Commissioner in his discretion. [Sec. i6, pp. 98-9, acts 
1879. 

Q. S. 1753. Oath of Office within ten dAjs.] 

That within ten days after his appointment, and before 
entering upon the duties of his office, such Water Commis- 
sioner shall take and subscribe the oath of office prescribed 
by the constitution of this State. [Sec. 17, p. 99, acts 1879. 

Q. S. 1751 Dnty of Water Commissioners— Open and shnt Eead- 
gates.] 

It shall be the duty of said Water Commissioners to 
divide the water in the natural stream or streams of their dis- 
trict among the several ditches taking water from the same,, 
according to their prior rights of each respectively ; in whole or 
in part to shut and fasten, or cause to be shut and fastened, by 
order given to any sworn assistant, sheriff or constable of the 
county in which the head of such ditch is situated, the head- 
gate of any ditch or ditches heading in any of the natural 
streams of the district, which, in a time of a scarcity of water, 
shall not be entitled to water by reason of the priority of the 
rights of others below them on the same stream. [Sec. 
18, p. 99, acts 1879. 

Qt, S. 1756. Fay of Commissioners— Duty to keep Accounts— Ho^ 
. Paid.] 

The Water Commissioners herein provided shall be each 
entitled to pay at the rate of five dollars per day for each day 
he shall be actually employed in the duties of his office, not 
to exceed eighty days in any one year, to be paid by the 
county or ' counties in which his irrigation district may lie- 
Each Water Commissioner shall keep a just and true account 
of the time spent by him in the duties of his office, and shall 
present a true copy thereof, verified by oath, to the Board of 
Commissioners of the county in which his district may lie, 
and said Board of Commissioners shall allow the same ; and, 
if said irrigation district shall extend into two or more coun- 
ties, then such Water Commissioner shall present his account 
for his said services, verified as aforesaid, to the Board of 
County Commissioners of each county into which such district 
extends, and each Board of County Commissioners shall allow 
an equal part thereof. [P. 254, acts 1885. 



i 
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Q. S. 17&7.- Commissioner appoint Assistant— Oath— Fay.] 

Said Water Commissioner shall have power, in case of 
emergency, to employ a suitable assistant to aid him in the 
discharge of his duties. Such assistant shall take the same 
oath as the Water Commissioner and shall obey his instruc- 
tions, and shall be entitled to three dollars per day for every 
day he is so employed, not to exceed twenty-five days, to 
be paid upon the certificate of the Water Commissioner, in the 
same manner as provided for paying Water Commissioners. 
[Sec. 41, p. 107, acts 1879. 

&. S. 1758. Commissioner begin Work when called on.] 

Said Water Commissioners shall not begin their work 
until they shall be called on by two or more owners or man- 
agers, or persons controlling ditches in their several districts, 
by application in writing, stating that there is necessity for 
their action; and they shall not continue performing services 
after the necessity therefor shall cease. 

The following is a list of the Water Commission- 
ers at this date, with their residence and date of 
appointment, as far as the same may be made with 
any degree of accuracy from the records in the offices 
of the Governor and State Engineer, the uncertainties 
in this regard arising from the negligence of 
appointees in qualifying and in giving notice of 
acceptance, resignation, etc. For many of the dis- 
tricts no appointments have ever been made. 

II. Edwin L. Baldwin, 1882 ; A. C. Todd, 1884; Evans. 

III. B. S. LaGrange, 1883; Greeley. 

IV. William Roper, 1883 ; Loveland. 

V. John Kitely, 1880; Richard Ransom, 1885; Long- 

mont. 
VI. Wm. A. Davidson, 1879; Hiram Prince, 1880; Can- 
field. 
VII. G. W. Siegler, 1880; J. W. McKay, 1882; Denver. 
VIII. A. A. Curtis, 1881 ; Sedalia. 
IX. Chas. H. Montgomery, 1885 ; Littleton. 
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X. Wm. A. Richards, 1884; H. I. Reed, 1885 ; Colorado 
Springs. 
XII. S. H. Tucker, 1880 ; Saguache. 

XIII. Frank Ross, 1880. 

XIV. J. Sabino Espinosa, 1880; Canon City ; W. P. Hob- 

son, 1885 ; Pueblo. 
XV. J. H. McCandless, 1880; Canon City; Thomas 
Barker, 1883 ; Coal Creek ; R. A. Wiggins, 1885. 
XVI. Robert D. Marshall, 1880. 
XVIII. R. K. Wetherell, 1881 ; Parrott City. 

XX. Chas. Ydren, 1881. 
' XXI. C. M. Perin, 1882. 
XXV. La Fayette Head, 1882 ; Conejos. 
XXVI. John Pritchard, 1884 ; Pueblo. 

We cite the following from the State Engineer's 
report for 1885, on the subject of the efficiency and 
working of the laws in regard to priorities and Water 
Commissioners : 

" The establishment of the office of Water Commissioner 
has had a most beneficial effect on the practice of water divis- 
ion of streams which were supposed to be entirely appropriated. 
The constant attendance, and intelligent supervision of the 
Water Commissioners, has had a marked influence in reducing 
the number of water quarrels amongst irrigators. 

"Like smuggling in England in the olden time, irrigation 
seems to have the singular power of turning honest, law- 
abiding citizens, in all other relations of life, into truculent, 
bellicose rioters, as soon as their real or fancied rights as water 
users are interfered with. Many men, whose word is their 
bond, who, in all other relations with their fellowmen, are 
model neighbors and citizens, and who would not allow them- 
selves to be guilty of stealing (as generally understood,) will 
deprive their neighbor of water without a scruple. A reason 
for this may be found in the long-held idea that air and water 
were the free gifts of God to all men, and the lack of a notion 
that there could be such a thing as a right to the water of a 
running stream. The present law has the great virtue of 
clearly and decisively providing for adjudicating priority of 
right to the use of the natural waters, and the full and complete 
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enjoyment of the quantity ; and the order of priority so adju- 
dicated is secured to the beneficiary by the powers given to 
the Commissioner for the enforcement of the law. The mere 
fact that a man, in whom the neighborhood have confidence, 
is constantly attentive to the distribution of the water, has a 
great moral effect. Misunderstandings and disputes relative 
to water, are settled by him in their incipiency, and good feel- 
ing is maintained between appropriators. 

" But a few years ago, the march of the whole body of 
irrigators of a neighborhood, into the up-stream country to 
shutdown head-gates, and compel the "up-streamers" to let 
water pass, was not an uncommon occurrence. But now the 
whole matter is regulated; the "shot-gun power" has given 
place to law and order ; the decisions of the courts, when put 
into practical effect by the acts of the Water Commissioner, 
will be enforced by the whole power of the State. 

"The ill feeling and wrong notions, engendered by years 
of no law, takes time to eradicate ; but it is confidently 
affirmed that the present irrigation law, as far as it goes, is 
certainly working wonders in most of the irrigation districts 
of the State. This is not only the opinion of this office, but 
that of many who strenuously opposed the law when first pro- 
posed, and the State is fortunate in having taken the first bold 
step forward in a direction which the whole body of appropri- 
ators approve as right." 

G. S. 1722. Fro rata Division among Owners.] 

If at any time any ditch or reservoir from which water is 
or shall be drawn for irrigation shall not be entitled to a full 
supply of water from the natural stream which supplies the same, 
the water actually received into and carried by such ditch, or 
held in such reservoir, shall be divided among all the consum- 
ers of water from such ditch or reservoir, as well as the owners, 
shareholders or stockholders thereof, as the parties purchasing 
water therefrom ; and parties taking water partly under and 

by virtue of holding shares, and partly by purchasing the 
same, to each his share pro rata, according to the amount he, 
she or they (in cases in which several consume water jointly) 
shall be then entitled, so that all owners and purchasers shall 
suffer from the deficiency arising from the cause aforesaid 
each in proportion to the amount of water which he, she or 
they should have received in case no such deficiency of water 
had occurred. [Sec. 4, p. 97, acts 1879. 
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STATE ENGINEER. 

G. S. 1807. Governor sliall Appoint— May Eexnove— Office— Salary.] > 

The Governor shall appoint a State Hydraulic Engineer, 
who shall hold his office for the term of two years, or until his 
successor may be appointed and qualified. The Governor 
may at any time^ upon good cause shown, remove said State 
Engineer. Said State Engineer shall have general supervision 
over the water companies [commissioners] of the different 
water districts in the State. He shall have his office at the 
State capitol, in an office to be provided for him by the Secre- 
tary of State, and be subject to his direction and control ; who 
shall also furnish him with suitable furniture, postage, and 
such proper and necessary books and instruments as will best 
enable him to discharge the duties of his office. He shall be ^ 

paid a salary of two thousand dollars per annum, payable ^ 

quarterly by the State Treasurer, on warrants drawn by the 
State Auditor. No person shall be appointed as such Hydrau- 
lic Engineer who is not known to have such theoretical 
knowledge and practical skill and experience as shall fit him 
for the position. [Sec. 6, pp. 119-20, acts 1881. 

Q. S. 1808. Engineer shall Measure Streams— Collect facts— Report 

on Beservoirs— Becord.] 

Said State Engineer shall make, or cause to be made, 
careful measurements and calculations of the maximum and 
minimum flow in cubic feet per second of water in each 
stream from which water shall be drawn for irrigation, as may 
be best for affording information for irrigating purposes, com- 
mencing with those streams most used for irrigation; also to 
collect facts and make report as to a sysiem of reservoirs for 
the storage of water, their location, capacity and cost; and he 
shall keep proper and full records of his work, observations 
and calculations. [Sec. 7, p. 120, acts 1881. 
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0. S. 1809— Oath— Bond— Condition.] 

Said State Engineer shall, before entering on the dis- 
charge of his duties, take and subscribe an oath before some 
officer authorized by law to administer oaths, to faithfully 
perform the duties of his office, and file with the Secretary of 
State said oath and his official bond, in the penal sum of two 
thousand dollars, with sureties to be approved by the Secre- 
tary of State and conditioned for the faithful discharge of the 
duties of his office, and for delivering to his successor or 
other officer authorized to receive the same, all moneys, 
implements, books and other property belonging to the State 
then in his hands or under his control, or with which he may 
be legally chargeable as such officer. [Sec. 8, pp. 120-1, acts 
1881. 

G. S. 1810. May appoint Assistants— Pay— Certificate— Warrant.] 
Said State Engineer will have power to employ assistants 
at an expense not to exceed one thousand five hundred (1,500) 
dollars in any one year, who shall be paid out of any moneys 
appropriated for that purpose, on certificate of said State 
Engineer, showing the services rendered and the amount 
therefor [thereof], and on presentation of such certificate to 
the State Auditor by the person entitled thereto, he shall issue 
his warrant on the State Treasurer for the amount thereof, to 
be paid out of any appropriation as aforesaid, and not other- 
wise. [Sec. 9, p. 277, acts 1883. 

G^. S. 1811. Annual Report- When to be made.] 

Said State Engineer shall prepare and render to the gov- 
ernment [Governor] yearly and oftener, if required, full and 
true reports of his work, touching all the matters and duties 
devolving upon him by virtue of his office, which report shall 
be delivered at the time when the reports of other State 
officers are required by law to be made, in order that they 
may be laid before the General Assembly at each regular ses- 
sion thereof. [Sec. 10, p. 121, acts 1881. 

&. S. 1812. Shall measure Ditches' Feeders— Reservoirs.] 

Said State Engineer shall, on request of any party inter- 
ested, on payment of his per diem, charges and reasonable 
expenses, measure and ascertain the carrying capacity of any 
ditch, canal, or feeder, or any reservoir, hereafter constructed 
or enlarged, and give to the party or parties requiring his 
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services an official certificate of the size and carrying capacity 
of such ditch, canal, or feeder, in cubic feet per second, as he 
shall find it to be at the time of measuring the same. [Sec. ii, 
p. 121, acts 1881. 

Q. S. 1813. Owners of Ditches shall construct Weirs --State Engi- 
neer shall eompnte Water per second.] 

For the more accurate and convenient measurement of 
any water appropriated pursuant to any judgment or decree > 

rendered by any court establishing the claims of priority of 
any ditch, canal, or reservoir, the owners thereof shall con- 
struct and maintain, under the supervision of the State 
Engineer, a measuring weir or other device for measuring the 
flow, in cubic feet per second, the water at the head of such 
ditch, canal or reservoir, or as near thereto as practicable. The 
State Engineer shall compute and arrange in tabular form the 
amount of water that will pass such weir or measuring device 
in cubic feet per second, at the different stages thereof, and he 
shall furnish a copy of a statement thereof to any Water 
Commissioners having control of such ditch, canal, or 
reservoir. [Sec. 12, pp. 12 1-2, acts 1881. n 



CHAPTER XV. 



PROPERTY IN WATER ITS NATURE. 

.J 

' It has never been settled whether the owner of a 

ditch owns the water which he has appropriated and 
diverted, or has merely the exclusive right of use in it. 
Certainly it would seem that in the case of an irriga- 
tion ditch, the intent being to consume the water and 
not return it, the ditch owner would own the water 
which he has appropriated. Before it reaches his 
head-gate he has only a right to its use; he can 
therefore maintain an action for damages against 
anyone who interferes with his right, and he may 
t enjoin any continued interference; but he cannot 

waive the tort and sue in contract for the value of it,, 
in case of a wrongful diversion. 

Parks C. & M. Co., vs, Hoyt, 57 Cal., 44. 

Kidd vs. Laird, 15 Cal., 161. 

McDonald vs. Askew, 29 Cal., 100. 

Coffin et. at. vs. Left Hand Ditch Co., 6 Colo., 
446. 

The appropriator's right to have the water flow in 
the natural stream to the head of his ditch is an 
incorporeal heriditament appurtenant to his ditch. 

L. K. River Co. vs. King's R. Co., 60 Cal., 408. 

The ditch itself is of course land, and so if a ditch 
is built to bring water to a certain tract, the ditch is 
not appurtenant to the land, and a deed of the land 
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"and all the appurtenances thereunto belonging," 

would not convey the ditch, though it would the water 

right. 

Reed vs. Spicer, 27 Cal., 61. 

Quirk vs. Falk, 47 Cal., 453. 

One who enters into possession of a ditch use for 
appropriating water, under a verbal sale made to him 
of the same, does not succeed to the rights of the 
settler so as to claim the benefit of the latter's prior 
appropriation of the water flowing in the same, but 
must date his appropriation from the time he enters 
into possession. 

Smith vs. O'Hara, 43 Cal., 371. 

Ditches and water rights, being realty, must be 
conveyed, like other real property, by deed. 
Smith vs. O'Hara, 43 Cal., 371. 
Lobdell vs. Hall, 3 Nev., 507. 
Barclay vs. Tiekele, 2 Mont, 59. 

General words granting a ditch convey the channel, 
the right to the water by which it is supplied, and the 
ditches which convey the water to it. 

Ellison vs. Jackson, 12 Cal., 542. 

In Schilling et al. vs. Rominger, 4 Colo., 100, it is 
held, that "parties by their joint acts may acquire 
common rights to appropriate water unaffected by the 
Statute of Frauds;" but on a careful examination of 
the case, it is found not to be in conflict with the 
general propositions above stated as to the necessity 
of a deed. 

Persons who build an irrigation ditch upon govern- 
ment land, thereby become the owners of the ditch, 
and remain such as long as they use the ditch for 
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irrigation purposes ; but when they cease to use such 
ditch for transporting the water, the title to it reverts 
to the government, or to the party who may in the 
meantime have acquired the government title in fee to 
the land over which the ditch passes. If the owner of 
such a ditch, for years, without objection, allows other 
$ ' persons, settlers along the ditch, to take water there- 

from for irrigation, and to assist in keeping the ditch 
in repair, he will be estopped by his conduct from 
denying such persons the use of the water and ditch 
as they had been accustomed to use them. 

Lehi Irr. Co. vs, Moyle, 9 West Coast Rep. 
(Utah), 798. 

Water, when collected in reservoirs or pipes, or 

diverted into a ditch, and thus separated from the 

original source of supply, is personal property, and is 

then as much the subject of sale — an article of com- 

. merce — as ordinary goods and merchandise. 

People ex rel. Heyneman vs. Blake, 19 Cal., 

579- 
Parks C. 8z: M. Co. vs. Hoyt, 57 Cal, 44. 

In an action to recover damages to obstruction of 
flow, evidence may be given to show that in conse- 
quence thereof the owners of the ditch have lost 
customers. 

Natoma Water Co. vs. McCoy, 23 Cal., 490. 

A water right, secured by, appropriated for, and 
^ used upon lands upon which the appropriator is a tres- 

passer, does not become appurtenant unto the said land. 
Smith vs. Logan, 18 Nev., 149. 
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DITCH AND RESERVOIR COMPANIES. 

Q. S. 308. What Certificate mast contain.] 

Whenever any three or more persons associate under the 
provisions of this act to form a company for the purpose of 
constructing a ditch for the purpose of conveying water to any 
mines, mills or lands, to be used for mining, milling, or 
irrigating of lands, they shall, in their certificate, in addition to 
the matters required in section two of this (corporations) act» 
specify as follows ; The stream or streams from which the 
water is to be taken out ; the point or place on said stream 
at or near which the water is to be taken out ; the line of Said 
ditch, as near as may be; and the use to which the said water 
is to be applied. [Sec. 274 (84), p. 171, G. L. 

Q. S. 309. Bight of Way and Water.] i 

Any ditch company formed under the provisions of this 
act shall have the right of way over the line named in the 
certificate, and shall also have the right to run the water 
of the stream or streams named in the certificate through 
their ditch ; Provided^ That the line proposed shall not inter- 
fere with any other ditch whose rights are prior to those 
acquired under this act and by virtue of said certificate, except 
the right to cross by flume ; nor shall the water of any stream 
be diverted from its original channel to the detriment of any 
person or persons who may have priority of right. [Sec. 275 
(85), p. 171, G. L. 

GF. S. 310. Assessment of Stock.] 

Any corporation owning any ditch or canal for conveying, 
or reservoirs for storing, water for irrigation purposes, and the 
capital stock being fully subscribed and paid up, and when 
such corporation shall have no income sufficient to keep its 
ditch, canal or reservoir in good repair, such corporation shall 
have power to levy an assessment upon the capital stock 

(100) 



> 



DITCH AND RESERVOIR COMPANIES. 101 

thereof, to be levied pro rata on all the shares of stock, pay- 
able in money or labor, or both, for the purpose of keeping 
the property of such corporation in good repair, and for the 
payment of any claim against said corporation not otherwise 
provided for. But no such assessment shall be made unless 
the question of making such assessment shall first be sub- 
mitted to the stockholders of such corporation at an annual 
^r meeting, or at a special meeting called for that purpose, and a 

majority of the stockholders either in person or by proxy 
voting thereon, shall vote in favor of making such assess- 
ments; and an action may be maintamed to recover any 
assessment against any delinquent shareholder as provided in 
section ^s^ of this act. [Sec. 276 (86), p. 172 G. L. 

Q. S. 313. Consolidation.] 

Companies organized under the laws of this State, holding 
ditches or canals by virtue of their organization, which derive 
their supply of water for their respective ditches or canals 
from the same head-gate or gates, or the same source or 
sources of supply, may consolidate their interests and unite 
their respective companies under one name and management, 
by filing a certificate of that fact in the office of the Secretary of 
this State, and a counterpart thereof in the office of the Recor- 
der of the county or counties in which such ditches or canals 
are situated ; which certificates shall be signed by the Presi- 
dents of the companies so uniting, with the common seals of 
the companies affixed thereto, and shall set forth the fact of 
such union of interests, and give the name of the new com- 
pany thus formed. [Sec. i, acts 1876, p. 68 — omitted in G. I^. 

The other sections of the corporations act under 

this heading will be found in their appropriate places 

under the various sub- divisions of this work: Sec. 

3 1 1 on p. 76 ; Sec. 312 on p. 65 ; Sec. 3 14 on p. 26 ; 

■f Sec. 315 on p. 74. 

In view of the looseness and indifference to 
common law and statutory requirements which char- 
acterizes corporate management generally in this 
State, it may be well, in this connection, to add that 
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the rules and laws prescribing duties, liabilities and 
penalties apply to corporations equally with individu- 
als, whether corporations are expressly named as such 
or not; also that the same remedies in damages for 
torts or breach of contract, in mandamus to compel 
performance, and in proceedings in quo warranto for 
dissolution for non-performance, are available against 
ditch and reservoir companies as in like cases against 
any other class of corporations. 

In Chapter IV. we considered the case of ditch 
companies in respect of the claim of appropriation of 
water beyond the needs of the lands under their ditch 
actually requiring water. But, though such a com- 
pany may not have power to claim effectively more than 
it can beneficially use ; yet, if it has by its charter 
assumed the duty to the public of carrying the water of 
the stream named in its certificate for the purpose of 
irrigating lands lying under its ditch, (and this is 
regularly the case), it will be compelled to perform 
this public duty. Therefore any settler under the ditch 
of such a company has the power to compel it to carry 
the water of the stream named through its ditch to a 
point from which he can convey it by lateral to his land, 
on the payment of just compensation, just as a railway 
company running near his land would be obliged to 
carry his freight. The water in the stream is, by the 
constitution, the property of the public, subject to *. 

appropriation for a beneficial use: the means by which f 

the appropriation is effected is immaterial (p. 26) ; and , 
the settler in question makes the appropriation needed 
for his land, contemplating to take it from the stream 
in question at the point where the head-gate of the 
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company's ditch is situated, and to run it through 
their ditch down to his land. 

Should the corporation refuse to perform this duty 
it would seem, from the position taken by the Supreme 
Court in the case of Golden Canal Co. vs. Bright, 5 
West Coast Rep., 805, that mandamus would lie, on 
proper showing, to compel its performance. Certainly 
if the duty does not exist, quo warranto proceedings 
for the forfeiture of its charter would lie. The ques- 
tion of what would be "reasonable compensation" is 
raised in the case of Wheeler vs. Northern Colo. Irr. 
Co., now pending in our Supreme Court, brought to 
test the question as to the right of such companies to 
demand not only an annual payment, but also a gross 
sum in cash for a water right or for the privilege of 
buying the water for a given term of years. This, 
however, would seem to be merely a question as to 
whether the annual payment, plus the annual value 
of the water right, is or is not more than the 
company is reasonably entitled to for the service 
performed (p. 81). 

[Form] 
ARTICLES OF INCORPORATION OF THE . . . DITCH COMPANY. 

Know all fnen by these presents^ That we (three or more 
names), residents of the State of Colorado, have associated 
ourselves together as a corporation under the name and style 
of The . . . Ditch Company for the purpose of becoming a 
body corporate and politic under the laws of the State of 
Colorado, and in accordance with the provisions of the laws of 
said State, we hereby make, execute and acknowledge this 
certificate in writing of our intention to become a body cor- 
porate under and by virtue of said laws. 

First — The corporate name of our said corporation shall 
be The .... Ditch Company. 

Second— 'Wi^ objects for which our said company is 
formed and incorporated are to construct, maintain and operate 
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a ditch or canal for conveying water for domestic purposes 

and irrigation, in the county of , and State of 

Colorado, and to construct and maintain and operate lateral 
or branch irrigating ditches from the said main ditch of the 
company, to such localities in the counties of . . . . .as 

will enable our company to use or dispose of the water con- 
ducted through its main line for the purposes herein set forth. 

To supply the stockholders of our company with water 
for the purposes above mentioned, and to sell, rent or lease 
any surplus thereof or rights thereto for the uses and purposes 
above mentioned. 

To acquire, hold and use such premises along the line of 
our said ditch as may be necessary for the right of way there- 
for or in the construction or maintenance thereof or laterals. 

To borrow money for the needs of our said work, to issue 
securities therefor in the name of our company, and to pledge 
the property, rights and franchises of our said company in 
security therefor. 

To do any or all things that may be incident or conducive 
to the attainment of the aforesaid objects or any of them, or 
to the usual powers of corporate bodies. 

Third — Our corporation shall exist for the term of twenty 
years, commencing from the date of execution of these 
articles. 

Fourth — The capital stock of our company shall be . . . 
thousand dollars, divided into shares of ... . dol- 
lars each, which shall be issued non-assessable for the pur- 
pose of providing the capital necessary for the construction 
of said ditch and laterals, the purchase of rights of way and 
rights of water therefor, and for providing the capital for 
carrying on the business ot this company. 

Fifth— T\\Q affairs and management of our said company 
shall be under the control of ... . directors, and the names 
of those who shall as directors manage the affairs of our com- 
pany for the first year, and until their succcessors are duly 
elected and qualified, are 

Sixth — The officers of our said corporation shall be a 
President, a Vice-president, a Secretary and a Treasurer. 

Seventh— "Wx^ use to which the said water is to be applied 
is for domestic purposes, and the irrigation of lands along the 
line of said ditcli and the laterals thereof. 
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Eighth— Th^ source from which the water is to be taken 
to supply said dilch and laterals is ... . creek, at a point in 

the county of , State of Colorado, on the .... 

bank of said stream, about . . . feet from, etc. 

A^iWA— The line of said ditch is as follows, to-wit : Begin- 
ning at a point designated in paragraph eighth of these articles ; 
thence running, etc. (describing the route generally according 
Jo the survey.) 

Tenth— In the management of the business of our com- 
pany the directors thereof are hereby empowered, and shall 
have authorijty without prejudice to or derogation from their 
general powers under these articles : 

To do all thing? necessary to carry into effect the powers 
specified in these articles, and in general to manage the prop- 
erty and transact the business of this company in such manner 
.and upon such conditions as they may deem expedient and 
beneficial and for the best interests of the company. 

To make such prudential by-laws as they may deem 
proper and necessary for ihe management, conduct and con- 
trol of the affairs, business and property^of the company. 

Eleventh — The principal business of our company shall be 
■carried on in the county of .... , State of Colorado, and 
the principal office for the transaction of said business shall be 

kept in the city of , in said State, but an office of the 

■company may be kept at any point without the State of Colo- 
rado which the directors of the company may appoint, and 
meetings of the company and its directors may be held at 
«uch office without the State. 

In Witness Whereof, We hereunto set our hands and seals, 
this . . . day of. . . , A. D. i88 . . 

[seal] 

[seal] 

. [seal] 



STATE OF COLORADO, ) 

County, * 

I, , a in and for the 

said county, do hereby certify that on this day personally 

appeared before me , 

to me known to be persons whose names are subscribed to 



106 DITCH AND RESERVOIR COMPANIES. 

the foregoing articles of incorporation, and acknowledged to 
me that they signed, sealed and delivered the said instrument 
of writing as their free and voluntary act for the uses and pur- 
poses therein mentioned. 

In Witness Whereof^ I have hereunto set my hand and 
official seal, this . . . day , A. D. i8 . . 



If the object of the incorporation is to form a com- 
pany for supplying water to its stockholders only, and 
with no intention of selling water to others, the fol- 
lowing changes in the foregoing form should be made : 

Second— 'Wi^ objects for which our said company is formed 
and incorporated are to constructed, maintain and operate a 
ditch or canal for conveying water for domestic purposes and 
irrigation for use upon the lands of the stockholders of this 
company only, in the county of . . . and State of Colorado, 
and to construct, maintain and operate lateral or branch irri- 
gating ditches from the said main ditch of this company to 
such localities in the county of ... as will enable our com- 
pany to use or dispose of the water conducted through its main 
line for the purposes hereinbefore set forth. 

Omit the second paragraph of article Second. 

Seventh — The use to which said water is to be applied is 
for the domestic purposes and the irrigation of the lands of 
the stockholders of this company along the line of said ditch 
and laterals thereof. 

Such modification as is above suggested is important in 
connection with the subject of taxation, for which see the next 
chapter. 



CHAPTER XVII. 



TAXATION. 



Const., Art. ]L, Sec. 3. When Free from Tazation.] 

Ditches, canals and flumes owned and used by individuals 
or corporations for irrigating lands owned by such individuals 
or corporations, or the individual member s thereof, shall not 
be separately taxed so long as they shall be owned and used 
exclusively for such purposes. 

G. S. 1761. When Pree ft*om Tazation.] 

All ditches used for the purpose of irrigation, and "that 
only when the water is not sold for the purpose of deriving a 
revenue therefrom, be and the same are hereby declared free 
from all taxation, whether for State, county or municipal pur- 
poses. [Sec. I, p. 143, acts 1872 — Sec. 1384(1), p. 517. G. L. 

G. S., 2815— Identical with Const., Art. Z., Sec. 3.] 

The above-cited Constitutional provision (to which 
the statutes add nothing) is a remarkable example of 
discrimination in favor of a particular industry which 
can be justified only on the ground that the encour- 
agement of wholly private ditch enterprise is of vital 
interest to the prosperity of the State ; and it goes far 
beyond the immunity granted mining property in that 
it is perpetual, while the latter will expire July i, 1886. 
The Constitution says that such ditches shall not be 
"separately" taxed, that is, there need be no return of 
their value to the assessor, and the latter may not 
assess them ; but there seems to be nothing to pre- 
vent the lands which are benefited by having the 
right of water from such ditches appurtenant 
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to them from being assessed at a correspondingly 
higher valuation, so that in the end the result would 
be practically the same. If direct taxation is to be 
avoided, however, the agreement between the parties 
building the ditch, or the articles of incorporation, if 
built by a company of land-owners, should carefully 
eliminate the idea of any intention of selling water 
to outsiders, and the form given in Chapter XVI. 
would have to be modified accordingly, as therein 
suggested. 



CHAPTER XVIII. 



THE MEASUREMENT AND DUTY OF WATER. 

G. S. 3472. Measurement of Water.] 

Water sold by the inch by any individual or corporation 
shall be measured as follows, to-wit : Every inch shall be con- 
sidered equal to an inch square orifice under a five inch 
pressure, and a five inch pressure shall be from the top of the 
orifice of the box put into the banks of the ditch to the surface 
of the water ; said boxes or any slot or aperture through which 
such water shall be measured shall in all cases be six inches 
perpendicular, inside measurement, except boxes delivering 
less than twelve inches, which may be square, with or without 
slides; all slides for the same shall move horizontally, and not 
otherwise; and said box put into the banks of ditch shall have 
a descending grade from the water in ditch of not less than 
one-eighth of an inch to the foot. 

The State Engineer, in his report for 1885, page 
52, says in this connection: 

" The necessity for a practical standard, or unit, of meas- 
ure of water is very urgent ; one that is simple, positive and 
adapted to alf classes of ditches and canals, and readily under- 
stood by all agriculturists, whether small gardener or large 
farmer. At present we have no unit of measure in universal 
use throughout the State. All recent legislation regarding 
irrigation water requires measurements to be expressed in 
cubic feet per second. This is a correct system, being definite, 
but the "inch" system is probably more extensively used than 
any other; and it is astonishing how many ways there are of 
delivering water under this method, and of estimating its real 
volume. This unit of measure, known throughout the State 
as the 'statutory inch,' is defined in section 3472 of the Gen- 
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eral Statutes of Colorado, as follows, viz : ' Every inch shall 
be considered equal to an inch square orifice under a five-inch 
pressure, and a five-inch pressure shall be from the top of the 
orifice of the box put into the banks of the ditch to the surface 
of the water, said boxes or any slot or aperture through which 
such water shall be measured shall in all cases be six inches 
perpendicular, inside measurement, except boxes delivering 
less than twelve inches, which may be .square, with or without 
slides; all slides for the same shall move horizontally, and not ^ 

otherwise ; and said box put into the banks of ditch shall have 
a descending grade from the water in ditch of not less than 
one-eighth of an inch to the foot.' Section 3478 in same 
chapter makes it a misdemeanor for any person to sell water 
by the inch, and measure it by any other device than the one 
described above, with a penalty attached, viz : * Upon convic- 
tion thereof may be imprisoned not exceeding one year, or 
fined not exceeding one thousand dollars, at the discretion of 
the court.' According to this law, where water is sold by the 
inch, no box can be over six inches perpendicular height. 
Although the inch method of measuring has been in use since 
the first irrigation in the State, yet scarcely two people measure 
it alike, or understand what an inch of water really is ; and 
many a good citizen has inadvertently subjected himself to the 
penalty of the law. The statutory inch answers very well as 
a unit of measure for small volumes of water, providing the 
legal pressure and all other requirements are maintained, but 
it is quite well understood by irrigators and others, that the 
legal box can be placed in a ditch, and so manipulated as to 
deliver quantities of water differing over fifty per cent., either 
more or less, as suits the interest of the party controlling the 
box. At the present day, such large quantities are sometimes 
required to be measured, that the statutory inch is found to be 
impracticable, as well as inaccurate ; for example, in Weld 
County, a canal company sells ninety-two cubic feet of water 
per second, delivered in one lateral ditch. If this amount of 
water was sold by the inch, and measured by a legal box, it \ 

would require to be forty -nine feet one inch long, with a height ' 

of six inches, and this is impracticable. 

" The referees in some of the water districts, in making 
up their findings, have experienced much difficulty in reducing 
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to one unit of measure the; various statements of water appro- 
priators, and this office has experienced a like difificulty. Most 
of the statements made in filings were made in perfectly good 
faith, but the capacities of the ditches were, in many cases, 
given in inches of cross-section instead of statute inches. For 
example, a ditch five feet wide by twenty inches deep, would 
have an area of twelve hundred square inches instead of 
statute inches, claimed for it, without reference to velocity, or 
to fall per mile. This was done without any intention to claim 
more than was due. Many disputes and misunderstandings 
arise about the exact amount of water due for an 'inch.' To 
settle the matter, it would be well to have the flow of water 
through the legal orifice (as specified in existing contracts) 
defined in specific quantity, in specific time, and, for the future,, 
cubic feet, per second of time, substituted for the inch system, 
which measures water through boxes of impracticable dimen- 
sions, unsuited to the modern practice of irrigation." 

The following is the method employed by many 
of our leading engineers for calculating the capacity 
of a ditch in cubic feet per second : 

Let C represent the cross section of the flowing 
body of water; P the wet perimeter, or sum of the 
bottom and side lines of the cross-section ; F the fall 
in a given distance; D the said given distance; X the 
capacity. Then — 

X=100 C. (CF) 

This formula makes no allowance for crookedness 
of ditch, seepage, evaporation, or other elements that 
may retard the flow to a greater or less extent, and 
thus reduce the result; and on the average twenty or 
twenty-five per cent, should be allowed ttierefor. 

It seems that the amount of water which may be 
claimed by a ditch appropriation is to be measured by 
the capacity of the ditch at its smallest point. 
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Ophir S. M. Co. vs. Carpenter, 6 Nev., 393. 
Barnes vs. Sabron, 10 Id. 217. 

As regards the efficiency or 'duty,' of water we 
cannot do better than make the following citation 
frohi State Engineer's report, 1885: 

" At the present day, it is impossible to define the full duty ^ 

of water in Colorado, as no trustworthy data can be had, and 
it is doubtful if this duty can ever be precisely accomplished. 
There are very many factors of this subject to be considered, 
such as the nature of the soil, the ' lay ' of the land, subsoil, 
the kind of crop grown, the skill of the irrigator, climatic con- 
ditions during the crop season, etc. Although, this duty can- 
not be clearly defined, it is very apparent that in almost every 
section of Colorado the amount of water used in irrigation 
can be considerably reduced. Except in a few instances, 
where necessity has forced the practice of economy, it has 
not been necessary to restrict the use of water to anywhere 
near the minimum quantity required to raise a crop. 

"Powell, in his 'Lands of the Arid Region,' says, 'one 
second foot of water will irrigate 80 to 100 acres in Utah,' but 
' many of the far>mers will not admit that so great a tract 
can be cultivated by this unit. In the early history of irriga- 
tion in this country the lands were over-supplied witn water, 
but experience has shown that irrigation is most successful 
when the least amount of water is used necessary to a vigor- 
ous growth of the crops ; that is, a greater yield is obtained by 
avoiding both scanty and" excessive watering; but the ten- 
dency to over -water the lands is corrected only by extended 
experience.' Colonel Baird Smith, in his report on Italian irri- 
gation, states that • the general average area irrigated by each 
cubic foot of water, 'per second,' throughout Lombardy, 
amounts to 70.2 acres.' 

" Probably one of the main causes of the general ignorance ^ 

of the duty of water is the absence of a definite system of 
nieasMrement that can be practically appHed. In pioneer 
days the ' miner's inch ' was the standard, and an ' inch to the 
acre' was a common estimate of the duty of water. 
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" If the statutory inch be considered equal to 45 cubic 
inches discharged per second, 38.4 of these inches are equal to 
one cubic foot per second, and this would be equal to 38.4 
acres, per cubic foot, per second, which would be a very low 
duty. Since the building and operating of large canals on the 
co-operative system, some attention has been given to the 
question of the best methods of dividing the waters of a canal, 
equitably, among shareholders ; but this operation had the 
division only in view, with reference to actual quantity, and 
the owners of such canals have no direct interest in determin- 
ing the 'exact quantity of water required to irrigate a stated- 
area. The later organized canal companies, which disposed 
of water in perpetuity, or yearly, by quantity'y or by the acre 
irrigated, have necessarily been compelled to make estimates 
of the duty of water. These estimates have been based on 
the experiences of the old irrigators, calculations being made 
of the discharge of their ditches or dividing boxes, expressed 
in either statutory inches or cubic feet per second and this 
quantity compared with the land cultivated for a series of 
years. On these determinations have been based the first 
really practical estimates of the duty of water in Colorado, 
expressed in a tangible form. These estimates range from 
50 to 55 acres per cubic foot per second, and this is the gen- 
erally recognized duty at the present time. 

** Many of the canal companies formulate rules and make 
contracts which are detrimental to the interests of the State, 
inasmuch as no inducement is held out to the purchasers to use 
water with economy in irrigation. This is more especially so 
when water is furnished for a stipulated price per acre, and a 
maximum quantity agreed upon ; also, when the water is sold 
in perpetuity, with* the contract so worded that the benefits 
derived by the use of less than the maximum named quantity 
shall inure to the canal company. Contracts for water should 
be for absolute quantities, and then if the purchaser can farm 
with less, by skillful and careful use of his water, the value ol 
his surplus, which he might use on other land, or sell to those 
who need it, will be a premium to strive for. If such con- 
tracts were in general use, we might look for a large and rapid 
increase of the duty of water." 
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CITIES AND TOWNS AS DITCH OWNERS. < 

0. S. 3312. May Construct Beservoirs, Ditches, i^tc.] 

The city council and board of trustees in towns sliall have 
the following powers : 

Seventy-second — They shall have power to construct pub- 
lic wells, cisterns and reservoirs in the streets and other 
public and private places within the city or town, or beyond 
the limits thereof, for the purpose of supplying the same with 
water; to provide proper pumps and conducting pipes or 
ditches ; to regulate the distribution of water for irrigating 
and other purposes, and to levy an equitable and just tax upon 
all consumers of water for the purpose of defraying the 
expense of such improvements. 

Seventy-third— They shall have the right and privilege of 
taking water in sufficient quantity for the purpose hereinbe- 
iore mentioned, from any stream, creek, gulch or spring in 
the State ; Provided^ That if the taking of such water in such 
quantity shall materially interfere with or impair the vested 
right of any person or persons or corporation heretofore 
acquired, residing upon such creek, gulch or stream, or doing 
any milling or manufacturing busine.ss thereon, they shall first 
obtain the consent of such person or persons, or corporation, 
or acquire the right of domain by condemnation, as pre- 
scribed by the Constitution and laws upon that subject, and 
make full compensation or satisfaction for all the damages 
thereby occasioned to such person or persons or corpora- 
tion. 

Seventy-fourth — When it shall be deemed necessary by 
any municipal corporation to enter upon or take private 
property for any of the above uses, the same shall be exam- 
ined, appraised, and the damages thereon assessed, and the 
proceedings in connection therewith shall be in all respects 
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the same as is now or may hereafter be provided by general 
law for the taking of private property for public or private 
use. [Sec. 2655 (14^ pp. 879-92, G. L. 

C. S. 3^17. May Lease or Purchase Canal.] 

Any incorporated town or city in this State shall have 
power to purchase or lease any canal or ditch already con- 
structed, or which may hereafter be constructed, and all the 
rights, privileges, franchises of any person or persons, or cor- 
porations owning the same or having any interest or right 
therein, and to hold or operate the same in the same manner 
as the persons or corporation from whom the same may be 
purchased or leased might otherwise do ; Provided, such pur- 
chase or lease shall be made for the purpose of supplying, by 
said ditch or canal, water for the use of said city or town ; 
And^ provided^ further. That a majority of the qualified 
electors of such city or town, who shall vote at any regular 
election which may be held for the election of town officers^ 
shall vote in favor of said purchase. [Sec. i, p. 198, Acts 1879. 

G. S. 3118. Obligations— Bepair— Management.] 

Any town or city making such purchase or lease shall 
thereby. assume all obligations and other duties which by law 
devolve upon the owner or owners of such ditch or canal, of 
whom the same may be purchased or leased by virtue of this 
act, and shall have power to repair, improve or enlarge the 
same, or any flume, dam or gate connected therewith, and for 
such objects may levy and collect taxes in the same manner 
as other taxes are levied and collected by law. The manage- 
ment of such ditch or canal shall be under the control of the 
board of trustees or council, as the case may be, of such city 
or town. [Sec. 2, pp. 198-9, Acts 1879. 

A municipal corporation will of course have the 
same general rights and be subject to the same gen- 
eral liabilities and duties as any other owner of a ditch 
or reservoir. 



CHAPTER XX. 



DITCHES ON STATE LANDS. 

G. S. 2724. Sale of Arid Lands conditioned on the Construction of 

Ditches, etc.] 

For the purpose of encouraging cultivation and the mak- 
ing of irrigation ditches, the State Board of Land Commis- 
sioners are hereby authorized to sell at public sale, at not less 
than the appraised value, [not more] than one-half of any 
tract of arid land belonging to the State, except the school 
land, in alternate quarter sections as nearly as may be, to any 
responsible person or corporation, on condition that said per- 
son or corporation dig an irrigation ditch in such location, and 
of sufficient capacity to furnish water for the entire tract. All 
contracts for the sale of State lands under the provisions of 
this section shall be drawn by the Attorney General, and signed 
by the Governor and the Secretary of the Board, in behalf of the 
St^te, and by the other parties in interest; and in no case shall 
the titles to any of said lands pass from the State until 
such ditch is completed in a manner satisfactory to the State 
Board, and the purchasers have given, in addition to such 
price as may be fixed by the State Board, a suitable contract or 
agreement, secured by a sufficient bond, that they will furnish 
water for the remaining portion of the tract of land, as afore- 
said, at not to succeed [exceed] such rates as the State Board 
may agree. Upon the fulfillment of the above conditions 
patent may issue for not more than one-half of said tract, and 
the remaining portion of said tract may be subsequently dis- 
posed of in the same manner as other State lands. [Sec. 8, p. 
226, Acts 1881. 

Gr. S. 2744. Sale of Lands conditioned on the Construction of 
Bitches, etc.] 

The State Board of Land Commissioners may sell in 
parcels of not more than five thousand acres, at public sale, at 

(116) 
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not less than its appraised value, any of the lands granted to 
the State for public improvements, under the act approved 
September 4, 1841, conditioned upon the location of colonies 
thereon, or the construction of extensive lines of ditches cov- 
ering such lands ; Provided^ That not more than one-half of 
any one section of land shall be sold, in alternate half sec- 
tions ; And^ provided^ further ^ that every alternate one-half 
section unsold shall not be sold for three years thereafter. 
[Sec. 2196 (22), p. 728, G. L. 
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THE END. 
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• SUPPLEIVIENX. 

SECTION I. 

INTRODUCTORY. 

This supplement has been prepared to meet the demand for the 
changes in the law upon the subject treated of in this book, and espe- 
pccially for the statutes passed by the General Assembly of Colorado 
at its sessioain 1887. The only amendments to the statutes hereto- 
fore given are as follows : 

G. S. 1752, (p. 89), by Senate Bill No. 152. 

G. S. 1738, 1739, (pp. 76—78), by House Bill 381. 

G. S. 1720, (p. 20), by Senate Bill 309. 



ERRATA. 

Page III., Sec. 3, line 2 : strike out " or." 

Page IV., 5th line from bottom: insert "maximum" before "rate." 
Page IX., Sec: 2, line 7 : strike out " purchased," 
Page XIV., Sec. 6, line 3: change «■« ten " to "five." 
Page XVI., strike out all of Section 11 ; change "Sec. 12" to 
"Sec. II," and "Sec. 13" to **Sec 12." 



taa^ Ot |Hll in oumnuiqi ' ngnc on ihhtoiiioi qacstrotw. 11 sntnuu imwvjpv 

be borne in mind, however, in this connection, that, as far as regards 



The references to pages where not otherwise noted, are to the 
first edition of "The Law of Water for Irrigation in Colorado." 
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SECTION I. 

INTRODUCTORY. 

This supplement has been prepared to meet the demand for the 
changes in the law upon the subject treated of in this book, and espe- 
pccially for the statutes passed by the General Assembly of Colorado 
at its session in 1887. The only amendments to the statutes hereto- 
fore given are as follows : 

G. S. 1752, (p. 89), by Senate Bill No. 152. 

G. S. 1738, 1739, (pp. 76—78), by House Bill 381. 

G. S. 1720, (p. 20), by Senate Bill 309. 

Changes in Water Districts, numbers one, twenty and twenly-one. 

Only two cases have been decided in our Supreme Court, since 
the first edition of this book touching matters pertaining to this sub- 
ject. The case of Wheeler vs. the Northern Colo. Irr. Co , referred 
to on p. 103, was dismissed by the Supreme Court on the ground that 
the case was not properly brought in the Supreme Court for considera- 
tion there in the first instance, [ii Pacific Reporter, p. 103. 

The other case, Rominger vs. Squires, was upon the adjudication 
of priorities of ditches, and more especially as regards the construc- 
tion of G. S. 1778, (p. 44). In that case, when the several owners of 
two irrigating ditches entered into an agreement to construct a new 
ditch to supersede the old ditches, and upon the trial of the question 
what proportion of water carried through the new ditch each one was 
entitled tp, it appeared by the weight of evidence that nothing was 
said in the agreement about the division of water, it was heldy that the 
decree of the Court, adjudging that each party to the agreement was 
entitled to the same share of the water conveyed through the ditch as 
he owned of the new ditch itself, was erroneous, as being against the 
weight of the evidence. Held ^ further^ that the finding of the Court, 
that the appropriations of water by the different parties were to be re- 
ferred to the date of the contract respecting the new ditch, was etron- 
eous, it not appearing that priorities had been waived by the contract 
respecting the new ditch. [12 Pacific Reporter, 213. 

In this connection we would state that in the Third Biennial Re- 
port of the State Engineer of Colorado, pages 198 — 203, may be found 
the forms necessary for proceedings under the act last referred to, pre- 
pared for the State Engineer by the compiler of this book, which may 
be of assistance to persons engaged in such proceedings. 

In the second chapter of the original text of this book reference 
is made to the use to which the decisions in California and Nevada 
may be put in obtaining light on doubtful questions. It should always 
be borne in mind, however, in this connection, that, as far as regards 

The references to pages where not otherwise noted, are to the 
first edition of "The Law of Water for Irrigation in Colorado." 
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appropriation and rights thereunder, as against the rights of riparian 
proprietors, the doctrine is in those states circumscribed within very 
narrow ]imit<«, except in case of streams, lying wholly within the public 
lands. It had until recently been the general impression that the 
law in those states was essentially that of Colorado , but this view was 
vigorously combatted by Judge Pomeroy in his articles on ** Riparian 
Rights'* in the first three volumes of the West Coast Reporter; and 
his position was sustained in the California case of Lux et al. vs. 
Haggin et al., decided in April, 1886, (.10 Pac. Rep., 674,) where it 
was held^ that both by the decisions and the statutes of that state the 
Common Law rights ot riparian proprietors are practically as laid down 
in Evans vs. Merriweather (page 6); that is, that only riparian 
proprietors may use the water for irrigation, and that even they 
are limited to a " reasonable use " for that purpose ; and that what is 
such a use is a question of fact depending upon the circumstances of 
each case ; and that the true theory of the law is laid down in the 
Nevada case of V^an Sickles vs. Haines (7 Nev., 249) ; namely, that 
the early decisions of California and Nevada, holding with the theory 
of priority by appropriation, were made in cases when there was no 
title in any one to the soil, and that those decisions could consequently 
have no bearing where absolute title to the soil had become vested in 
a single riparian holder. 

A riparian proprietor may take water from a stream for necessary 
household purposes, and may make reasonable use of it for purposes 
of irrigation. 

Swift et al. vs. Goodrich et al., 11 Pac. Rep. 561. 

The two following paragraphs contain laws relating to the general 
subject of this work which should perhaps have been cited in the 
previous issue 

FLUME COMPANIES. 

G. S. 31-6. What certificate shall specify.] When any company 
shall organize under the provisions of this act to form a company for 
the purpose of constructing a flume, their certificate, in addition to the 
matters required in the second section of this act, (G. S. 238), shall 
specify as follows : The place of beginning, the terminus and the route 
so near as may be, and the purpose for which such Hume is intended, 
and when organized, according to the provision of this act, said com- 
pany shall have the right of way over the line proposed in such certi- 
ficate for such flume ; provided, it does not conflict with the rights of 
any former fluming, ditching or other company. [Sec. 279 (89), p. 
173, G. L. 

SECURING RIGHT OF WAY. 

The following amendment to the act concerning "Eminent Do- 
main" is important in connection with the subject of condemnation of 
right of way lor ditch purposes : 

Under the provisions of this act, private property may be taken 
for private use for private ways of necessity, for reservoirs, drains, 
flumes or ditches on or across the land of others for agricultural, min- 
ing, milling, domestic or sanitary purposes. [Session Laws of 1885 
pp. 201, 202. 
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SECTION 11. 

FIXING PRICE OF WATER BY COUNTY 
COMMISSIONERS. 

[H. B. No. 381.] 

AN ACT to regulate the mode of fixing the rates of compensation by 
Boards of County Commissioners for water furnished and deliv- 
ered for irrigation and other lawful purposes from ditches, canals, 
conduits and reservoirs, and to repeal laws inconsistent there 
with, and punish offenses contrary thereto. 

Be it enacted by the General Assembly of the State of Colorado : 

Sec. I. The county commissioners of each county shall, at their 
regular sessions in each year, and at such other sessions as they, 
in their discretion, may deem proper, in view of the irrigation and 
harvesting season, and the convenience of all parlies interested, hear 
and consider all applications which may be made to them by any 
party or parties interested either in furnishing and delivering for com 
pensation in any manner, or in procuring for such compensation waler 
for irrigation, mining, milling, manufacturing or domestic purposes 
from any ditch, canal, conduit or reservoir, the whole or any part of 
which shall lie in such county; which application shall be supported 
by such affidavits as the applicant or applicants may present, showing 
reasonable cause for such board of county commissioners to proceed 
to fix the rate of compensation for water to be thereafter delivered 
from such ditch, canal, conduit, or reservoir within such county. 

Sec. 2. Every such board of commissioners shall, upon examina- 
tion of such affidavit or affidavits, or from the oaths of witnesses in ad- 
dition thereto, if they find that the facts sworn to show the application 
to be in good faith, and that there are reasonable grounds to believe 
that unjust rates of compensation are, or are likely to be charged or 
demanded for water from such ditch, canal, conduit or reservoir, shall 
enter an order fixing a day not sooner than twenty days thereafter, nor 
later than the third day of the next regular session of their board, when 
they will hear all parties interested m such ditch or water works, as 
aforesaid, or in procuring water therefrom, for any of the said uses, as 
well as all documentary or oral evidence or depositions, taken accord • 
ing to law, touching the said ditch or other work, as aforesaid, and 
the cost of furnishing water therefrom. 

Sec. 3. At the time so fixed, all persons interested as aforesaid, 
on either side of the controversy, or in lands which may be irrigated 
from such ditch, or other work aforesaid, may appear by themselves, 
their agents or attorneys, and said commissioners shill then proceed to 
take action in the matter of fixing such rates of compensation for the 
delivery of water ; Provided ^ The applicant, or applicants — if the ap 
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plication be made by a party or parties, as aforesaid , desirous of pro- 
curing water — shall, within ten days from the time of entering the said 
order fixing the hearing, cause a copy of such order, duly certified, to 
be delivered to the owner or owners of such ditch, canal, conduit or 
reservoir, or to the president, secretary or treasurer of the company, if 
it be owned by a corporation or association having such officers. If 
any such owner cannot be found, a copy shall be left at his usual place 
of abode, with some person residing there, over twelve years of age, 
and if such officer of any corporation or association cannot be found, 
such copy shall be left at the usual place of business of the company 
of which he is such officer, or at his residence, if such company have 
no place of business, and if such ditch, or other work aforesaid, shall 
be owned by several owners, not being an incorporated company, it 
shall be sufficient to serve such notice by delivering one copy each to 
a majority of them. If the applicant be the owner, or party controll- 
ing such ditch, canal, conduit or reservoir, such notice shall be given 
by causing printed copies of such order, in hand bill form,, in con- 
spicuous type, to be posted securely in ten or more public places 
throughout the district watered from such ditch, or other work afore- 
said — if the water be used for irrigation — and one copy shall be po^sted 
for every mile in length of such ditch ; but if such ditch, or other 
work, be for the supply of water for milling or mining, it shall be suffi- 
cient to serve such copy on the parties then taking water therefrom. 
The person, or persons, making such service, or posting such printed 
copies, shall make affidavit of the manner in which the same has been 
done, which affidavit shall be filed with the said board of county cofti- 
missioners. Depositions mentioned in section 2 hereof, to be used be- 
fore said commissioners, shall be taken before any officer in the State 
authorized by law to take depositions, upon reasonable noiice being 
given to the opposite party of the time and place of taking the same. 

Skc. 4. Said board of commissioners may adjourn or postpone 
any hearing from time to time, as may be found necessary, or for the 
convenience of parties, or of public business ; and they shall hear and 
examine all legal testimony or proofs offered by any party interested, 
as aforesaid, as well concerning the original cost and present value 
of works and structure of such ditch, canal, conduit or reservoir, as 
the cost and expense of maintaining and operating the same, and all 
matters which may affect the establishing of a reasonable maximum 
rate of compensation for water to be furnished and delivered there- 
from ; and they may issue subpoenas for witnesses, which subpoenas 
shall be served by the sheriff of the county, who shall receive the law- 
ful fees for all such service ; and said board may also issue a subpoena 
for the production of all books and papers required for evidence be- 
fore them. Upon hearing and considering all the evidence and facts and 
matters involved in the case, said board of commissioners shall enter an 
order describing the ditch, canal, conduit, reservoir or other work in 
question, with sufficient certainty, and fixing a just and reasonable rate 
of compensation for water to be thereafter delivered from such ditch 
or other work as last aforesaid, within the county in which such com- 
missioners act; and such rate shall not be changed within two 
years from the time when they shall be so fixed, unless upon 
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good cause shown. The District Court of the proper county or 
the Judge thereot in vacation, may in case of refusal to obey the sub- 
poena of the board of county commissioners, compel obedience there- 
to, or punish for relusal to obey, after hearing, as in cases of attach- 
ment for contempt of such District Court. 

Sec. 5. Every person who shall swear, or affirm, falsely in any 
matter, or testify falsely after being duly sworn, or having affirmed, as a 
witness in any proceeding provided for in this act, shall be deemed 
guilty of perjury, and, on conviction, shall be punished accordingly. 

Sec. 6. All acts and pirts of acts inconsistent with this act are 
hereby repealed ; but such repeal shall not work any interference with 
any proceeding by any board of county commissioners now pending, 
saving that any such proceeding may, at the request of either party, be 
carried on to completion under the provisions hereof. 

Sec. 7. In consequence of the near approach of the irrigating 
season, it is deemed that an emergency exists, and therefore this act 
shall take effect from and after the time of its approval. 

Approved and in force April 4, 1887. 

It will be noticed that no attention was paid to the recommenda 
tion of the Supreme Court as to provision for appeals from the action 
of the County Commissioners under this act (p. 81 ). In this 
connection, however, see: 

Daly vs. Cox, 48 Cal., 127. 

Spring Valley Water Works vs. Bartlett, 63 Cal., 245. 



VI SUPPLElVlEKf. 



SECTION III. 

THE "ANTI-ROYALTY" ACT. 

[H. B. No. 119.] 

AN ACT to define, prohibit, punish and restrain extortion and other 
abuses in the management of ditches, canals and reservoirs. 

Be it enacted by the General Assembly of the State of Colorado : 

Sec. I. It shall not be lawful for any person, owning or con- 
trolling, or claiming to own or control any ditch, canal or reservoir 
carrying or storing, or designed for the cariying or storing of any water 
taken from any natural stream or lake within this State, to be furnished 
or delivered for compensation for irrigation, mining, milling or domestic 
purposes to persons not interested in such ownership or control, to de- 
mand, bargain for, accept or receive from any person, who may apply 
for water for any of the aforesaid purposes, any money or other valu- 
able thing whatever, or any promise or agreement therefor, directly or 
indirectly, as royalty, bonus or premium, prerequisite or condition pre- 
cedent to the right or privilege of applying or bargaining for or procur- 
ing such water; but such water shall be furnished, carried and deliv- 
ered upon the payment or tender of the charges fixed by the county 
commissioners of the proper county, as is or may be provided by law. ^ 

Any and all moneys, and every valuable thing or consideration of what- 
soever kind which shall be so as aforesaid demanded, charged, bar- 
gained for, accepted, received or retained conttary to the provisions of 
this section, shall be deemed and held, an additional and corrupt rate, 
charge or consideration for the water intended to be furnished and de- 
livered therefor, or because thereof, and wholly extortionate and 
illegal, and when paid or delivered or surrendered may be recovered 
back by the party or parties paying, delivering or surrendering the 
same, from the party to whom or for whose use the same shall have 
been paid, delivered or surrendered, together with all costs of suit, in- 
cluding reasonable fees of attorneys of plaintiff, by proper action in 
any court having jurisdiction. 

Sec. 2. Every person owning or controlling or claiming to own 
or control any ditch, canal or reservoir, as is mentioned in the first 
section of this act, who shall, after demand in writing, made upon him 
for the supply or delivery of water for irrigation, mining, milling or 
domestic purposes, to be delivered from the ditch, canal or reservoir 
owned, possessed or controlled by him and after tender of the lawful 
rate of compensation therefor in lawful money, demand, require, bar- *^ 

gain for, accept, receive or retain from the party making such applica- 
tion, any money or other thing of value, or any promise or contract or 
any valuable consideration whatever, as such royalty, bonus, premium, 
prerequisite or condition precedent, as is by the provisions of the said 
first section of this act, prohibited, shall be deemed guilty of a misde- 
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meanor, and on conviction thereof, shall be punished by fine of not less 
than one hundred dollars, nor more than five thousand dollars, or im- 
prisonment for a term not less than three months, nor more than one 
year, or both such fine and imprisonment in the discretion of the court. 

Sec. 3. Every person, owning or controlling, or claiming to 
own or control any ditch, canal or reservoir such as is mentioned 
in the first section of this act, who shall, after demand in 
writing made upon him for the supply or delivery of water for 
irrigation, mining, milling or domestic purposes, to be deliver- 
ed from the ditch, canal or reservoir owned, possessed or con- 
trolled by him, and after tender of the lawful rate of compen- 
sation therefor in lawful money, refuse to furnish or carry and de- 
liver from such ditch, canal or reservoir, any water so applied for, 
which water can or may be by use of reasonable diligence in that be- 
half and within the carrying or storage capacity of such ditch, canal or 
reservoir, be lawfully furnished and delivered, without infringement of 
prior rights, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof, shall be punished by fine of not less than one hundred 
dollars, nor more than five thousand dollars, or imprisonment for a 
term of not less than three months nor more than one year, or both 
such fine and imprisonment in the discretion of the court. 

Sec. 4. When any corporation in defiance or by attempted eva- 
sion of the provisions of this act, shall after tender of the compensa- 
tion hereinbefore provided for, refuse to deliver water such as is men- 
tioned in the third section of this act, to any person lawfully entitled 
to apply therefor, it shall be the duty of the Attorney General, upon 
request of the County Commissioners of the proper county, or upon 
his otherwise receiving due notice thereof, to institute and prosecute to 
judijment and final determination proceedings in quo warranto for the 
forfeiture of the corporate rights, privileges and franchises of any such 
corporation so offending, or by mandamus or other proper proceedings 
to compel it to its duty in that behalf. 

Sec. 5^ The word person as used in this act shall include cor- 
porations and associations and the plural as well as the singular num- 
ber; and every officer of a corporation or member of an association or 
co-ownership and every agent violating any of the provisions of this 
act, shall be liable to restore the unlawful consideration extorted, and 
be punishable under the penal provisions of this act, the same as if the 
thing done in disobedience to its provisions were done for his own sole 
benefit and advantage. 

Sec. 6. All laws and parts of laws, in conflict with any of the 
provisions of this act, are hereby repealed. 

Approved, April 4, 1887. In force, July 3, 1887. 
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SECTION IV. 

WATER COMMIS5IOXERS AND THE DISTRIBUTION 

OF WATER. 

[S. B- yo. 152.] 

AN ACT to amend Section 42 (16 , Cnapter LVIL, of tl;e General 
Statutes of the State of Colorado, entitled " Irrigation/' requiring 
the Water Commissioners to give bond in an amoant to be fixed 
\*y the Board of County Commissioner^, and providing for the 
r>>venior to fix the amount of such bond in the event that the 
County Commissioners disagree thereon. 

Bt it enacted by the General Assembly of the State of Colorado : 

Sec. I. That section 42, of chapter 57, of the General Statutes 
of the State of Colorado, entitled " Irrigation," the same being general 
section 1752 thereof, be and the same is hereby amended so as to read 
as follows : 

Sec, 42. There shall be one water commissioner for each of the 
above named districts, and for each district hereafter formed, who 
shall be appointed by die Governor, to be selected by him from persons 
recommended to him by the several boards of county commissioners 
of the counties into which water districts may extend, and the water 
commissioner so appointed shall, before entering npon his duties, give 
a good and sufficient bond for the £siithful discharge of his duties, with 
not less than three sureties, in a sum not less than one thousand nor 
more than five thousand dollars; the amount of said bond to be fixed 
by the county commissioners and approved by the Governor and State 
Engineer. The commissioner so appointed shall hold his office until 
his successor is appointed and qualified ; provided, however, that if 
such water district shall be embraced in more than one county, and 
the several counties in which such water district is situated disagree as 
to the amount of the bond as herein required of water commissioners, 
then and in that event the Governor shall fix the amount thereof, with 
the same effect as though fixed by the county commissioners. 

Sec. 2. The Governor shall, by like selection and appointment, 
fill all vacancies which may be occasioned by death, resignation or 
continued absence from the district, removal or otherwise. Said county 
commissioners may, from time to time, recommend persons to be ap- 
pointed as alx)ve provided ; and the Governor may at any time remove 
any vater commissioner, in his discretion. 

Approved March 15, 1887. 

In force June 13, 1887. 
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[S. B. No. 104.] 

AN ACT regulating the distribution of water, anc^ the superintendence 
of canals or ditches used for the purpose of irrigation, and pro- 
viding a penalty for the violation thereof. 

Be it enacted by the General Assembly of the State of Colorado : 

Sec. I. Every person or company owning or controlling any 
canal or ditch used for the purposes of irrigation, shall, during the 
time from April 15th to November ist in each year, keep a flow of 
water therein, so far as may be reasonably practicable for the purpose 
of irrigation, sufficient to meet the requirements of all such persons as 
are properly entitled to the use of water therefrom, to the extent, if 
necessary, to which such persons may be entitled to water, and no 
more; Provided^ however ^ That whenever the rivers or public 
streams, or sources from which the water is obtained, are not suffi- 
ciently free of ice, or the volume of water therein is too low and inad- 
equate for that purpose, then such canal or ditch shall be kept with as 
full a flow of water therein as niay be practicable; subject, however, 
to the rights of priorities from the streams or other sources, as pro- 
vided by law, and the necessity of cleaning, repairing and maintain- 
ing the same in good condition. 

Sec. 2. The owners or persons in control of any canal or ditch 
used for irrigating purposes, shall maintain the same in good order 
and repair, ready to receive water by April 15th in each year, so far as 
can be accomplished, by the exercise of reasonable care and diligence, 
and shall construct the necessary outlets in the banks of the canal or 
ditch for a proper delivery of the water to persons having paid up 
shares, or who have purchased rights to the use of the water ; Pro- 
vided, however. That a multiplicity of outlets in the canal or ditch 
shall at all times be avoided, so far as the same shall be reasonably 
practicable, and the location of the same shall be under the control of, 
and shall be at the most convenient and practicable points consistent 
with the protection and safety of the ditch for the distribution of water 
among the various claimants thereof; and such location shall be un- 
der the control of a superintendent. 

Sec. 3. It shall be the duty of those owning or controlling such 
canals or ditches to appoint a superintendent, whose duty it shall be 
to measure the water from such canal or ditch through the outlets, to 
those entitled thereto according to his or her pro rata share. 

Sec. 4. Any superintendent or any person having charge of the 
said ditch who shall wilfully neglect or refuse to deliver water as in 
this act provided, or any person or persons who shall prevent or in- 
terfere with the proper delivery of water to the person or persons 
having the right thereto, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be subject to a fine of not less than ten nor 
more than one hundred dollars for each offense, or imprisonment not 
exceeding one month, or by both such fine and imprisonment, and the 
money thus collected shall be paid into the general fund of the county 
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in which the misdemeanor has been committed, and the owner or own- 
ers of such ditches shall be liable in damages to the person or persons 
deprived of the use of the water to which they were entitled, as in this 
act provided. 

Sec. 5. Any water commissioner, or his deputy or assistant, 
who shall wilfully neglect or refuse, after being called upon in accord- 
ance with section 1758 of the General Statutes of the State, to prompt- 
ly measure water from the stream or other source of supply into the 
irrigating canals or ditches in his district, according to their respec- 
tive priorities, to the extent to which water may be actually necessary 
for the irrigation of lands under such canals or ditches, shall be deemed 
guilty of a misdemeanor, and shall be subject to the same penalty as 
provided in section four of this act. 

Sec. 6. In all cases declared . misdemeanors by this act, any 
justice of the peace of the county in which the offense was committed, 
may, upon complaint being made as is now required by law, issue a 
warrant directed to any proper officer of the county, for the arrest of 
any person so charged with any such misdemeanor, and upon the ar- 
rest of such person or persons, the justice of the peace before whom 
such person or persons may be brought for trial shall hear and deter- 
mine the cause, and if he find the accused guilty, shall assess the fine,, 
and if imprisonment be a portion of the sentence, then to fix the term 
of imprisonment, or both, as provided in section 4 of this act ; Pro- 
videdy The accused may have a trial by jury, which shall be sum- 
moned as in cases before justices of the peace for assault and battery. 

Approved March 19, iSSy. In force June 17, 1887. 

The following decision came too late to be noted in the introduc- 
tory section : 

When a party sues for damages for loss of crops caused by being 
restrained from using the water from a certain ditch, if it is shown 
that he could have obtained sufficient water from another source, he 
will not be entitled to receive a greater sum than he would have had 
to expend to obtain water from such source. The evidence also 
showed that there was a great scarcity of water, and that it could not 
have reached plaintiff's land; upon which it was keid, that a verdict 
for nominal damages would not be disturbed. 

Mack vs. Johnson et al, 13 Pacific Rep. (Colo.), 542. 
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SECTION V. 

WATER DISTRICTS. 

The following are the changes in and additions to the water dis- 
tricts of the State : 

District Number One shall consist of all lands irrigated from 
ditches taking water from the South Platte river and its tributaries 
between its intersection with the State line of Colorado and Nebraska 
and the mouth of the Cache la Poudre river. [S B. No. 90, approved 
and in force March 8, 1887. 

District Number Twenty. Water districts numbered twenty and 
twenty-three, of the State of Colorado, as heretofore established, be 
and the same are hereby consolidated and formed into one water 
district, numbered twenty, of the State of Colorado. Said water 
district number twenty shall consist of all lands within the State of 
Colorado irrigated Irom ditches or canals taking water from the Rio 
Grande river within said State. [S. B. No. 175, approved April 2, 
1887. In force July I, 1887. 

District Number Thirty-five shall consist of all lands lying in the 
County of Costilla, in this State, watered by the Trinchera river and 
its tributaries. [S. B. No. 176, approved March 15, 1887. In force 
June 13, 1887. 

District Number Thirty-six shall consist of all the lands irrigated 
from water taken from the Blue river and its tributaries. [H. B. 
No. 269, approved April 4, 1887. In force July 3, 1887. 

District Number Thirty-seven shall consist of all lands 
lying in the State of Colorado irrigated by waters taken from the Eagle 
river and its tributaries. [H. B. No. 269, approved April 4, 1887. 
In force July 3, 1887. 

District Number Thirty-eight shall consist of all lands lying in the 
State of Colorado irrigated by waters taken from the Roaring Fork 
river and its tributaries. [H. B. No. 269. Approved April 4, 1887. 
In force July 3, 1887. 

District Number Thirty-nine shall consist of all lands lying 
in the State of Colorado and located on the north side of the Grand 
river, and extending from the mouth of the Roaring Fork to the mouth 
of the Rhone [Roan] creek ; all of said lands being irrigated by waters 
taken from the Grand river or its tributaries, viz; Elk creek. Rifle 
creek and Rhone [Roan] creek. [H. B. No. 269, approved April 4, 
1887. In force July 3, 1887. 

District Number Forty shall consist of all lands irrigated from 
ditches or canals taking water from Crystal creek and Smith's Fork 
and their tributaries, and so much of all lands lying within the bound- 
aries of Delta County as are irrigated from ditches or canals taking 
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water from the Gunnison river and its tributaries, except lands irrigated 
from ditches or canals taking water from the Uncompahgre river. 
[H. B. No. 137, approved April 4, 1887. In force July 3, 1887. 

District Number Forty -one shall consist of all lands irrigated from 
ditches or canals taking water from the Uncompahgre river and its 
tributaries, except so much as are within the boundary lines of Ouray 
County. [H. B. No. 137, approved April 4, 1887. In force July 3, 
1887. 

District Number Forty-two shall consist of all lands irrigated from 
ditches or canals taking water from the Grand and Gunnison rivers 
and their tributaries within the County of Mesa. [H. »B. No. 137, 
approved April 4, 1887. In force July 3, 1887. 
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SECTION VI. 

WATER DIVISIONS. AND SUPERINTENDENTS OF 

IRRIGATION. 

The following new Division was established : 

All water districts now or hereafter to be formed consisting of 
lands in the State of Colorado watered by the Grand river and its 
tributaries, shall constitute Water Division Number Five, and be named 
the Grand River Division. 

On page 88 of the first edition, is the following remark : " In the 
present state of the laws these * divisions ' are of no practical import- 
ance whatever." The following act was passed to give force to the 
water division part of our system of irrigation laws, and to provide 
against the difficulties arising from conflicting claims between districts 
drawing water from the same general source. 

[S. B. No. 113.] 

AN ACT providing for the appointment of superintendents of irriga- 
tion lor the water divisions of this' State ; fixing their compensa- 
tion and providing for the payment thereof; prescribing their du- 
tie.«, and requiring a bond for the faithful performance of such ; 
requiring cleiks of district courts to furnish such superintendents 
with certain certified decrees, and providing for the payment of 
such clerks' fees. 

Be it enacted by the General Assembly of the State of Colorado: 

Sec. I. That the Governor shall appoint a superintendent of irri- 
gation for each of the water divisions now existing within the State, 
or which may hereafter may be created. Such superintendents of irri- 
gation to hold office for a period of two years from the date of their 
respective appointments, or until their successors may be appointed 
and qualified. The Governor may at any time in his discretion re- 
move said superintendents of irrigation, or any of them and appoint 
others in their stead for the remainder of said term of two vears ; Pro- 
videdf That the Governor shall not appoint a superintendent of irriga- 
tion in any district [division] until the Board of County Commission- 
ers of some one or more of the counties whose territory or any part of 
whose territory is inclucfed in such water district [division] shall have 
at a meeting regularly called and held, adopted a resolution request- 
ing such appointment to be made, and have had the same certified to 
the Governor. 

Sec. 2. Said superintendent of irrigation shall have general con- 
trol over the water commissioners of the several districts within his 
division. He shall, under the general supervision of the State Engi- 
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neer, execute the laws relative to the distribution of water in accord- 
ance with the rights of priority of appropriation as established by judi- 
cial decree>', and perform such other functions as may be assigned to 
him by the State Engineer. 

Sec. 3. Said superintendent of irrigation shall, in the distribu- 
tion of water, be governed by the regulations of this act and acts that 
are now in force, but, for the better discharge of his duties, he shall 
have the authority to make such other regulations to secure the equal 
and fair distribution of water, in accordance with the rights of priority 
of appropriation as may in his judgment be needed in his division ; 
Provided^ Such regulations shall not be in violation of any part of this 
act, or other laws of the State, but shall be merely supplementary to 
and necessary to enforce the provisions of the General Laws and 
amendments thereto. 

Sec. 4. Any person, ditch company or ditch owner who may 
deem himself injured or discriminated against by any such order or 
regulation of such superintendent of irrigation, shall have the right to 
appeal from the same to the State Engineer, by filing with the State 
Engineer a copy of the order or regulation complained of, and a state- 
ment of the manner in which the same injuriously affects the petition- 
er's interest. The State Engineer shall, after due notice, hear what- 
ever testimony may be brought forward by the petitioner, either orally 
or by way of affidavits, and through the superintendent of irrigation 
shall have power to suspend, amend or confirm the order com- 
plained of. 

Sec. 5. Said superintendent of irrigation shall commence the ^ 

discharge of his duties in his division as soon as the first water com- ^ 

missioner in any district within his division shall be called out, and 
shall continue to discharge his duties until the last water commissioner 
in any district of his division ceases to be needed. Each water com- 
missioner shall report immediately to the superintendent of irrigation 
of his division when he is called out and when he ceases to be needed, 
and shall, during the continuance of his duties, be under the control of 
the superintendent of irrigation of his division. The superintendent 
of irrigation shall receive as compensation . five dollars per day for 
every day during which he is employed m the discharge of his duty. 

Sec. 6. Within thirty days after the appointment of said super- 
intendent of irrigation, it shall be his duty to give bond to the amount 
of ten thousand dollars for the faithfal discharge of his duty, said bond 
to be approved by the board of county commissioners of the county 
wherein said superintendent of irrigation may reside, and to be filed 
in the office of the county clerk and recorder of such county. 

Sec. 7. Within thirty days after his appointment, said superin- 
tendent of irrigation shall send to the clerk of the district court, within 
his division, of such counties as have had rendered by the district N 

court of such county, judicial decrees fixing the priorities of appropri- 
ation of water for irrigation purposes for any water district, a notifica- 
tion of his appointment to such office, and shall request of the said 
clerk a certified copy of every decree of the district court establishing 
priorities of appropriation of water used for irrigation purposes within 
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that district. Thereupon it shall be the duty of the clerk within ten 
days after the receipt of such request from said superintendent of 
irrigation, to prepare a certified copy cf all decrees of such district 
court establishing priorities of water rights made within that district, 
under the provisions of the General Statutes of the State of Colorado, 
and transmit the same to the superintendent of irrigation requesting it. 
Said superintendent of irrigation shall then cause to be prepared a 
book to be entitled *'The register of priorities of appropriations of 

water rights for Water Division No. , State ot Colorado," within 

which he shall enter and preserve such certified copies of decree. 
Said superintendent of irrigation shall then, from such certified copies 
\^ of decree, make out a list of all the ditches, canals and reservoirs en- 

titled to appropriations of water within his division, arranging and 
numbering the same in consecutive order according to the dates of 
their respective appropriations within his division, and without regard 
to the number such ditches, canals and reservoirs may bear within 
their respective water districts. Such superintendent of irrigation shall 
then enter from his register a tabulated statement of all the ditches, 
canals and reservoirs in his division, whose priorities have been de- 
creed, which statement shall contain the following information con- 
cerning each ditch, canal and reservoir arranged in separate columns ; 
The name of the ditch, canal or reservoir, its number in his division, 
the district in which it is situated, the number of it in its proper dis- 
trict, and the number of cubic feet of water per second to which it is 
entitled, and such other and further information as he may deem useful 
to the proper discharge of his duty. In case any decrees of court 
establishing priorities of appropriation of water for irrigation purposes 
I are made after the transmittal of the copy of previous decrees to the 

superintendent of irrigation, it shall be the duty of the clerk of the 
court wherein such decree is rendered, to transmit to the superintend- 
ent of irrigation of the division within which such county is situated, 
within ten days after it is rendered, a copy of such decree, and the 
superintendeut of irrigation shall enter the same in his register. Such 
register to be filed and kept in the office of the State Engineer. 

Sec. 8. Said superintendent of irrigation shall have the right to 
call out any water commissioner of any water district within his divis- 
ion at any time he may deem it necessary, and he shall have the power 
to perform the regular duties of water commissioner in all the districts 
within his division. 

Sec. 9. All water commissioners shall make reports to the 
superintendent of irrigation of their division as often as may be deemed 
necessary by said superintendent. Said reports shall contain the fol- 
lowing information: The amount of water necessary to supply all the 
ditches, canals and reservoirs of that district ; the amount of water 
, actually coming into the district to supply such ditches, canals and 

f reservoirs ; whether such supply is on the increase or decrease ; what 

ditches, canals and reservoirs are at that time without their proper 
supply ; the probability as to what the supply will be during the period 
before the next report will be required ; and such other and further 
information as the superintendent of irrigation of that division may 
suggest. Said superintendent of irrigation shall carefully file and pre- 
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serve such reports, and shall from them, ascertain what ditches, canals 
and reservoirs are, and what are not, receiving their proper supply of 
water, and if it shall appear that in any district in that division any 
ditch, canal or reservoir is receiving water whose priority post dates 
that of the ditch, canal or reservoir in another district, as ascertained 
from his register, he shall at once order such post-dated ditch, canal or 
reservoir shut down and the water given to the elder ditch, canal or 
reservoir. His orders being directed at all times to the enforcement of 
priority of appropriation, according to his tabulated statement of prior- 
ities, to the whole division, and without regard to the district within 
which the ditches, canals and reservoirs may be located. The reports 
of water commissioners, by the superintendents of irrigation, shall be 
filed and kept in the office of the State Engineer. 

Sec. io. In case any ditch, canal or reservoir, in any district 
within such superintendent of irrigation's division, shall fail to receive 
its regular supply of water, the owner of such ditch, canal or reservoir 
may report such fact to the water commissioner of that district, who 
shall immediately apportion the water in his district, and send forth- 
with, by telegram if necessary, a report of such fact to the superinten- 
dent of irrigation of his division ; and thereupon it shall be the duty of 
the superintendent to compare such report with his register, and if any 
ditch, canal or reservoir of any other district of his division is receiving 
water to which any ditch, canal or reservoir of any other district is 
entitled, he shall at once order the shutting down of the post-dated 
ditches, canals or reservoirs, and the water given to the ditches, canals 
or reservoirs having the priority of appropriation ; provided j however ^ 
that nothing in this act shall be construed as interfering with the 
priority of water for domestic use. 

Sec. II. Such superintendent of irrigation shall, in the discharge 
of his duties, be clothed with the powers of justice of the peace, and 
any person violating his orders relative to the opening or shutting down 
of head- gates, or the using of water for irrigation purposes, shall be 
deemed guilty of contempt, and summary punishment may be inflicted, 
not exceeding ninety days' imprisonment, or three hundred dollars 
fine, or both. 

Sec. 12. The expenses and salary of the superintendents of irri- 
gation shall be paid/rt; rata by the counties interested, in the same 
manner as the fees of water commissioners are paid ; and the fees of the 
clerks of the district courts, for services rendered under the provisions 
of this act, shall also be paid by the counties interested, upon the said 
clerk rendering his account, ceitified by the District Judge, to the 
boards of county commissioners of the counties embraced in the water 
divisions, in case of which the services have been rendered. 

Sec. 13. That it is the opinion of this General Assembly that an 
emergency exists ; therefore, this act shall take effect and be enforced 
from and after its passage. 

Approved and in force April 4, 1887. 
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SECTION VII. 

DUTIES—WASTING WATER; COVERING DITCHES. 

[». B. No. 232.] 

AN ACT to provide for the better protection oi water rights and- to 
declare a liability in damages for the infringement thereof. 

£^ it enacted by the General Assembly of the State of Colorado : 

Sec. I. That it shall be the duty of every person who is entitled 
to take water for irrigation purposes from any ditch, canal or reservoir, 
to see that he receives no more water from such ditch, canal or reser- 
voir through his head gate or by any ways or means whatsoever, than 
he is entitled to, and that he shall at all times take every precaution 
to prevent more water than he is entitled to, coming from such ditch, 
canal or reservoir, upon his land. 

Sec. 2. That it shall be the duty of every such person taking 
water from any ditch, canal or reservoir to be used for irrigation pur- 
poses^ on finding that he is receiving more water from such ditch, 
canal or reservoir, either through his head-gate or by means of leaks 
or by any means whatsoever, immediately to take steps to prevent his 
further receiving more water from such ditch, canal or reservoir than 
he is entitled to, and if knowingly^ he permits such extra water to 
come upon liis land from such ditch, canal or reservoir and does not 
immediately notify the owner or owners of such ditch, or take steps to 
prevent its further flowing upon his land, he shall be liable in dam- 
ages to any person, company or corporation who may be injured by 
such extra appropriation of water for the actual damage sustained by 
the party aggrieved, which damages shall be adjudged to be paid to- 
gether with the costs of suit and a reasonable attorney's fee to be fixed 
by the court and taxed with the costs. 

Sec. 3. That it is the opinion of this General Assembly that an 
imergency exists ; therefore, this bill shall be in force and take effect 
from and after the day of its passage. 

Approved and in force April 4, 1887. 

[S. B. No. 97.] 

AN ACT to compel the owners of canals and ditches situated within 
cities of the first class, or cities existing by special charter of a 
population equal to or exceeding said cities of the first class, to 
confine flume and cover the same at their own expense. 

Be it enacted by the General Assembly of the State of Colorado : 

Sec. I. That every corporation and company, whether created 
by special act, or organized under the general incorporation laws of 
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this State, and every partnership, person or persons who now, or may 
at any time hereafter, own or control any canal or ditch, or any part 
thereof, being two feet in width or over, and carrying water to the 
depth of twelve inches or over, which canal or ditch, or any part thereof 
is within the corporate limits of any city denominated in the law 
as of the first class, or any city existing by special charter of a popula- 
tion equal to or exceeding said cities of the first class, or any of the 
additions thereto, shall, at their own expense, within sixty days after 
this act shall take effect, confine flume and cover all or any part of 
such canal or ditch, whether located on, or across private property, 
public highways or alleys in said city or additions thereto in a reason- 
able and sufficient manner and with such materials as will render such 
fluming or covering safe and a sure protection to the lives and pro- 
perty of the inhabitants of said city ; and any such corporation, com- 
pany, partnership, person or persons, shall at all times thereafter keep 
and maintain any and all such structures confining, fluming and cover- 
ing of such canal or ditch in good order aad repair at their own ex- 
pense. 

Sec. 2. Such corporation, company, partnership, person or per- 
sons shall, at their own expense, safely and securely lattice or slat the 
head of such flume or covering with proper materials, so that persons 
or animals cannot accidently enter such flume or covering at the head 
thereof and pass or be carried down the current of said canal or ditch, 
and shall thereafter maintain and keep the same in good ord^r and 
repair, at their own proper cost and expense. 

Seqi 3. If any such corporation, company, partnership, person 
or persons shall fail or refuse to comply with any of the provisions of 
the two preceding sections, such corporation, company, partnership, 
person or persons shall forfeit and pay to the county, for the use of 
the common school fund the sum of fifty dollars for each and every 
day such failure or refusal shall continue; to be recovered by a civil 
action in the name of the people of the State of Colorado, in any court 
of competent jurisdiction ; ProvUed^ That nothing in this act shall be 
construed to bar an action for special damages by any person who 
shall have suffered such damages by reason of any failure to comply 
with any of the provisions of this act. 

Sec. 4. Whereas, in the opinion of this General Assembly an 
emergency exists ; therefore, this act shall be in force from and after 
its passage. 

Approved and in force March 29, 1887. 



SUPPLEMENT. XIX 



pin 
rt-cf 



i 



!: 



J 



SECTION VIII. 

PRIORITIES— MAP AND STATEMENT. 



of The following act simplifies the law in regard to the filing of a 

■}'. map and statement for the securing of priorities, amending G. S. 1720, 

as found on page 20 of the first edition. 

[S. B. No. 309.] 

AN ACT to amend section two of an act of the General Assembly of 
the State of Colorado, entitled "An act to provide lor the exten- 
sion of the right of way for ditches, canals and feeders of reser- 
voirs in certain cases, and requiring registration of all such here- 
after made or enlarj»ed," approved February 11, 1881, being 
general section No. 1720 of the General Statutes of the State of 
Colorado, wnich is section 10 of chapter LVII. of said General 
Statutes, entitled "irrigation." 

Bg it enacted by the General Assemhly of the State of Colorado ; 

Sec. I. That section two (2) of said act (approved February 
II, 1881, being general section No. 1720 of the General Statutes of 
the State ot Colorado, which is section 10 of chapter 57 of said Gen- 
eral Statutes, entitled "Irrigation,") be, and the same is hereby 
amended so as to read as follows : 

> Sec. 2. Every person, association or corporation hereafter con- 
structing or enlarging any ditch, canal, or feeder for any ditch or res- 
ervoir for irrigation, and taking water directly from any natural stream, 
and of a carrying capacity of more than one cubic foot of water per 
second of time, as so constructed or enlarged, shall, within ninety 
(90) days after the commencement of such construction or enlarge- 
ment, file in the office of the county clerk and recorder of the county 
in which the head-gate of such ditch or feeder may be situated, and 
also in the office of the State Hydraulic Engineer a map showing the 
point of location of. such headgate, the route of such ditch or canal, 
or the high water line of such reservoir or reservoirs, and the route of 
the feeder to, and ditches or' canals from such reservoir or reservoirs ; 
the legal subdivisions of the lands upon which such structures are built 
or to be built, if on surveyed lands ; the names of the owners of such 
lands as far as the same are of record in the office of the county clerk 
of the county in which they are situated ; such courses, distances and 
corners, bv reference to legal subdivisions, if on surveyed lands, or to 
• natural objects if on unsurveyed lands, as will clearly designate the 
location of such structures. Upon or attached to such map bhall be a 
statement showing ; 

First — The point of location of the headgate above mentioned. 

Second — The depth, width and grade of such ditch, canal or 
feeder. 

TTiird — The carrying capacity of such ditch, canal or feeder, in 
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cubic feet per second of time, and the capacity of such reservoir or 
reservoirs in cubic feet when filled to the high water mark. 

Fourth — The time of commencement of work on such structures, 
which time may be dated from the commencement of the surveys 
therefor. In case of an enlargement, such statement shall also show 
the matters required in items second, third and fourth above, as to 
the enlargement, and state the increased capacity arising from such 
enlargement. If such statement be filed within the time above limited 
priority of right of way and water accordingly shaill date from the 
day named as the day of commencing work ; otherwise, only from the 
date of the filing of the same ; provided. That nothing herein con- 
tained shall be taken to dispense with the necessity of due diligence 
in the prosecution of such structures on the part of the projectors of 
the same. Such statement shall be signed by the person, association 
or corporation on whose behalf it is made, and the truth of the matters 
shown in such map, and statement, shall be sworn to by some person 
in whose personal knowledge the truth of the same shall lie. 

Approved April 20, 1887, In force July 19, 1887. 

It will be noticed, among other changes, that the map and state- 
ment do not, under the new act, have to be recorded^ but simply filed 
in the offices named, and that therefore only the filing fee need now 
be paid. 

As to the calculation of the carrying capacity in cubic feet per . 

second, a few words may not be out of place at this point. There I 

are at present two methods of expressing the quantity of water: 1st. 
By *^siatutory inches " or as they are usually called simply ^'inches^ 
2d. By ** cubic feet per second ^^ The word **inch" in the expression 
"statutory inch" has nothing whatever to do with the word *'inch" in 
the expression * 'cubic inch (or *cubic foot') per second." So many 
"cubic feet per second'* means the actual number of cubic feet of 
water that will flow past a given point in one second of time, in a 
ditch or box of a given width, depth and grade. One cubic foot per 
second equals 1728 cubic inches per second. The ''statutory inch" is 
defined, and the method of calculating it is given in G. S. 3472 (pp. 
109, no); and 38.4 "statutory inches" equal one "cubic foot per sec- 
ond." The method of calculating "cubic feet per second" is given 
on page in. The following is an illustration, .and from it, anyone 
familiar with the ordinary rules of arithmetic may calculate the ca- 
pacity of any ditch : 

A certain ditch is 2 feet wide on the bottom ; slope of sides ^ : i ; 
fall I foot in 1000; depth 1.5 feet. To find the capactiy in "cubic feet 
per second :" Turn to the formula on page in. C, or the area of the 
cross section of the flowing body of water is found to be 4.125. P, or 
the sum of the bottom and side lines of the cross section, is found to 
be 5.4. F is I. D is 1000. Thus 

x=4.125X100 /-^g^l" 

Allowing 20 percent, for seepage, etc., and the capacity is^ found 
to be 10 cubic leet per second of time. At the usual rate of allow- 
ance, "an *inch' to the acre," the ditch will irrigate 10x38.4=384 
acres. 
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